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इस भाग में बिन पृष्ठ संख्या की जाती है जिससे कि वह मलग संकलन केप 

साया सके 
Separato Paging is given to this part in order that it may be filed as a 

separate compilation 
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भाग II - - उण्ड -~- उप- खण्ड ( 11 ) 
PART II - Section 3 - Sub - section ( iil ) 


केन्द्रीय अधिकारियों ( संघ राज्य क्षेत्र प्रशासन को छोड़कर) द्वारा जारी किये गये मादेश और अधिसूचनाएं 
Orders and Notibcations issued by Centra ) Authurities (oths than the Administrations of Union Territorles) 


भारत निर्वाचन आयोग 


नई दिल्ली , 26 सितम्बर , 2000 


आ . अ . 161.- - भारत निर्वाचन आयोग 1998 की 
निर्वाचन अर्जी संख्या 1 ( वी . नारायनास्वामी बनाम 
सी . पी . तिरुणावुक्कारासु ) म तारीख 18- 8- 1998 के 
मद्रास स्थित उच्च न्यायालय के आदेश को लोक प्रतिनिधित्व 
अधिनियम , 1951 ( 1951 का 43 ) को धारा 106 के 
अनुसरण में इसके द्वारा प्रकाशित करता है । 


ELECTION COMMISSION OF INDIA 

New Delhi, the 26th September, 2000 
O . N. 161 . - - In pursuance of Section 106 of the Represen 
tation of the People Act, 1951 ( 43 of 1951 ), the Election 
Commission of India hereby publishes the order of the High 
Court of Judicature at Madras dated 18- 8 - 1998 in Election 
Petition No. 1 of 1998 ( V . Narayanasamy vs. C . P. Thiruna 
vukkarasu ). 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 

(ORIGINAL JURISDICTION ) 

Tuesday, the 18th day of August , 1998 
CORAM : 
The Hon ble Mr . Justice E . Padmanabhan . 

Original Appln . No . 298 of 1998 


(निर्णय अधिसूचना के अंग्रेजी भाग में छपा है । ) 


[ संख्या 82/ रा. स. - पांडिचेरी/ 1/98] 

___ आदेश से, 


Election Petzion No. 1 of 1998 
C . P . Thirunavukkarasu . . . Applicant /Respondent. 

___ Vs. 
V. Narayanasamy. 

. . Respondent / Election 

Petitioner . 


शरन पाल सिंह, सचिव 


2709 GI/ 2000 . 
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has been duly elected to fill the scat In the Council of States 
and a notification has also beon published in the Government 
Gazette on 7 - 10 - 1997. Being a gorievod by the clection of 
Mr. C . P . Thirunavukkarasu , tho unsuccessful candidate V . 
Narayanasamy bas instituted the cloction petition , praying pot 
onl to set aside the election of tho respondent/ returned can 
didnte , but also prayed for a declaration that ho has been 
declared electod . 


- 


- 


- 


- 


- 


- 


- 


8 . Skeletal facts with respect to the domination of 
candidatos Are also relevant . The returned candidato WAS 
proposed by Mr. R . V . Janakiroman , Chief Minister of 
Union Territory of Pondicherty. For the second set of 
application , the proposal was by Mr, C . Jeyakumar, Minister 
Government of Pondicherry. The said nominations wero 
secondod by Mr. N . Kandaswamy, Deputy Speaker and Mr, 
K . Rajasekaran , Parliamentary Socretary to Chief Minister 
respectively . 

9 . Tho cloction petitioner has overred that members of the 
Legislative Assembly belonging to Dravida Munnetra Kax 
hagam , Tamil Manila Congress , Communist Party of India , 
Pattali Makkal Katchi and Janata Dal as well as ono Indo 
pendent M . L . A ., Wero not avallable at Pondicherry and they 
wore taken out of Pondicherry and wers entertained and 
woro brought back to Pondicherry only on 2 - 10 - 1997. It has 
beon further alleged that excepting the Ministers Mr. S . P . 
Sivakumar and Mr. R . Vishwanathan , no other Minister was 
avaliable at Pondicherry tor canvassing. According to tho 
petitioner the Chief Ministor Mr. R . V . Janakiraman we 
Acting as agent for tho roturned candidate, took the M . L . As 
and kept them at Hotel Ashok , Pondicherry providing an 
tecllities betwoen 25 -9 - 1997 to 21 - 9 - 1997 ond that the voters 
were shifted to Mahabalipuram and were ontertained in Fivo 
Star Hotels . It was also further alleged that Mr. C . Jeyakumar , 
Minister, Government of Pondicherry was also the agent of 
the respondent. The said Minister took Mr. M . Kandaswamy, 
Deputy Speaker and Mr. K . Rajasekaran , Parliamentary 
Secretary to Chief Minister of Pondicherry , co Goa only with 
a viow to influence them and get their votog polled in favour 
of the returned candidato . According to the election petitionor 
the said three persons went by two cars to gon and stayod 
In Guvernment Guest House At God and the entire cxpongo 
for their travel and stay at Gon were met by Government 
of Pondicherry . It is alleged that the said two M . L . A9 wero 
entortained at Goa, were induced to cast thoir votes in favour 
of the returned candidate . It has been alleged that by taking 
the voters and keeping them in Star Hotels as well as otor 
talning by the Ministero , amounts to corrupt practice 
committed by the agents of tho roturnod candidate to secure 
their votes . 


- 


- 


- 


- 


- 


- 


- 


- 


- 


Original Application under Order XIV Rule 8 of the Rules 
of the High Court, Madras, Original Side, 1956 , road with 
Order VI Rule 16 and Order VII Rulo - 11 of Codo of Civil 
Procedure , praying that this Court be pleased : 
(1) Io strike down the Pleudinge in Election Petition 

No. 1 of 1998 in Paragraphe 5 to 11, 13 and 14 
and di miss the Election Petition No . 1 of 1998 
holding no triablo ituo has arison in the said 

Election Petition ; and 
( 11) To paas such further or other orders as this Court 

may deem fit and proper in the circumstances of 

the case . 
This Original Application coming on Yor hearing beforo 
thi Court on Friday the 10th and Friday the 24th days of 
Surly, 1998, Monday the 3rd and Tuesday the 4th days of 
August, 1998 ; upon reading the Judge s gummons and affi 
dart of the Applicant /Respondent, counter affidavit of the 
Respondent / Erection Petitioner and the Election Petition ; 
upon perusing the documents filled along with the Election 
Perition and upon hearing the argumente of Mr. V . T . Gopalan , 
Senior Advorate for Measse . Mr . Ridha Gopalan S . Gajen 
dran and I Sasikala , Advocate for Applicant /Rospondent 
anl of Mr. R . Subramaniam , Advocate for Respondent / Eloc 
tion Patitioner and having stood over for consideration till 
this day . the Court made the following : 

ORDER 
This oripipal application has been takon out by the res 
pondent in the Flection Petition under Ordor XIV Rulo 8 
of the Madras High Court Origaat Sido Rules read with 
Order VI. Rule 16 and Ordor VTI, Rulo 11 of the Code of 
Civil Proceduro . 

2. In ths original application tho respondent in the cloction 
petition has applied to this Court to ariko down tho paragraphy 
5 to 11 , 13 and 14 in the eloction petition No. 1 / 98 and 
consequently dismiss the said election petition holding po 
trlable ingue arloos or survivce in the cloction petition . 
: 3 The factual matrix in the olection petition has to be 
summarised before taking up the application for discussion 
The respondeni filed Election Petition No . 1 / 98 under Sections 
80 A , 81, 101 (b ) and (d ) of The Representation of People 
: Act, 1951 scoking for a doclaration that the cloction of the 
respondent an returned candidate to fill one scat in Council 
of Statos as elected by the Members of Pondicherry Legislativo 
Assembly in the election held on 3 - 10 - 1997 as void and also 
for a declaration that the election petitionr has been duly 
elected as Member of Council of States in the said election . 

4. As ropards tho second relief to doclaro that the peti 
tfuner has been duly elected as member of the Council of 
Statos in the said election has not been canvassed by the 
! counsel for the petitioner as the election petitionor is very 
much aware of the limitations of such a prayer , 

5. A notification dated 16 - 9 - 1997 was issued to fill the scat 
oi memoer of Council of States to be elected by the Members 
of the Legislative Assembly of Union Territory of Pondicherry , 
According to the notification ; 23rd September , 1997 is the 
last date for filing nominations; 24th September , 1997 is the 
date for scrutiny of nominations ; 26th September, 1997 is 
the last date for withdrawal of nominations : 3rd October , 
1997 is the date for poll and 6th October, 1997 is the date 
before which the oloction has to be completed . The Secretary , 
Pondicherry Legislative Assembly was appointed as the Return 
ing Officer in respect of the biennial election , to the Council 
of State 

. The petitioner in the cloction petition who is the respon 
dent in this application will be referred as the election peti 
tioner . The applicant in this original application who is the 
tpenondent in the olection potition will be referred as the 
patrned candidate . 

7. It is not in dispute that total number of votors that is 
elected menibers of the Legislative Assembly of Union Terri. 
tory of Pondicherry on the rolevant date was 29 and in all 
27 votes were polled . The election petitioner as well as tho 
contesting respondent whore nomination were found to bo 
in order contestod in the election . In the election , in favour 
of the returned candidate Mr. C . P . Thirunavukkarasu , 15 
votes were nolled while 12 votes wore polled in favour the 
plation petition t Mt Narayanas my. On 3- 10 - 1997, tho 
Returning Officer declared that Mr. C . P . The Avokkansu 
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-- 
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- 


- 


-- 


- 


- 


- 


- 


- 


- 


- 


- 
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10 . According to the Election Petitioner . acts of corrupt 
practices fall under 12311 )( B ) and ( 2 ) of the Representation 
of The People Act, 1951. it has been turther alleged that 
Mr C . Juvakumar and Mr. R . V . Janakiraman , Chief Minister 
with the consent of the returned candidate committed corrupt 
practicey and hence the election of the returned candidato 
han to he declared as void . It wat further alleged that Mr. 
R V Sanakiraman. Chict Minister and Mr. C . Jeyakumar, 
Minister acted as agents of the returned candidate and the 
4ame he materially affected the elegtion result, in 80 far as 
the mlection petitioner is concerned and it has given chanc 
to the returned candidate to siccord . It has been further 
allegrind that Mr. N . Kenayan, M . S. A wted as agent of tho 
tarnord - nt committed corrupt trmcices by taking the various 
MLAs entertained them and brought them back to Pondl 
charty on the eve of election . It is the further case of the 
election Detitioner that just before the electicn to the Council 
of Statme, Government of Pondicherry announced appointment 
of Chairman to five of the Sinte owner Commons . which 
Anpeared in the dailies of 26th Soptember 1997 wherein the 

lectorate namely members of the Legislative Assembly were 
tinped for appointment of various State owned Corporation 
As an indurement to elect the returned candidate The noti 
Acations so goued with respect to appointment of Chaliman 
to five State owned Corporations would amount to exercle 
of rindue influence to securo tho votos of M . L . A . and parti 
enlarly the M .LA , whose names have been tipped for 
innointment of Chairman . The maid art oild amount to 
corrunt practice falling undor Section 123( 1XB ) and ( 2 ) of 
T1 Ranresentation of the Peonle Act. It has been further 
nlended that MT P . Kannan , the Minister for Home. Gnvet 
ment of Pondicherry to disgustihed in terras of Schedulo X 
of The Constitution d Inda and he had been allowed to 


---- 


- 


- 


- 
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- - -- - - 
exercise his vote by the Returning Officer and this has affected cannot be dismissed by taking out an original application of 
the result of the election . Further , it has been alleged that this nature. Mr. Subramanian the learned counsel also con 
the restricted hours of polling nuiified and conducted would tend d tai tie appiication to stike out the paragraphs as 
amount to non - compliance with Section 100 ( 1) ( d )(iv ). 

taken out by the returned ianu date is not mainainable . 

Though such a contention has been raised by Mr. R , Subra 
11 . The rospondent in che election petition has filed d manian , in the light of the setti d pw ; t on of law , the learned 
detailed counter contending cuat he is nut guilty uf any corrupt coulbei mude his submissions on mierits with respect to the 
practice ; that no election . gent has been appointed by him 

siriking off the various paragraphs in the election petition 
as suggested ; that neither Mr. R . V . Janakiraman nor Mr. 

and sought to contend that there ary sufficient or more tnan 
Kannan , nor any other Minister has been appointed as his 

sufficient materials or particulars and it cannot be said that 
election agent besides denying all other averments. The material particulars have not been pleaded in the election 
respondent in fact denied all the averments contained in the petition and it is not as if there is no cause of action at all 
election petition and prayed for dismissal of the election 

been pleaded or disclosed in the election petition . 
petition . It would be sufficient at this stage to refer to the 
skeletal pleadings and while taking up the respective con 

16 Before taking up the points for considerat on with 
tentions put forward in the application , the plea and counter respect to the maintainability of the application , it is relevant 
plea of the parties will be referred to in detail. The returned to refer to the earliest pronouncenient of the Apex Court 
candidate prayed for dismissal of the election petition as the reported in AIR 1972 SC page 515 (Hardwari Lal V . Kanwal 
same does not disclose any cause for being tried . 

Singh ) wherein it has been hield thus : 
12 . This Court after nearing the counsel for either side, 

" Counsel on behalf ut the respondent submitted that an 
framed the following issues in the election petition on 

election petition could not be disinissed by reason 
10 - 7 -1998 : 

oi want of material facts because section 86 of the 

Aci conferied power on the High Court to dismiss 
1 . Whether the election of the respondent as Member 

the election perition which did not comply with the 
of Parliament, Rajya Sabha is vitiated by corrupt 

provisious uf Section 8t or section 82 or section 
practices ? 

117 of the Act. It was emphasized that section 83 

did not find place in Section 86 . Under section 87 
Whether the election of the respondent as Member 

of the Act, every election petition shall be tried 
of Parliament, Rajya Sabha is vitiated due to corrupt 

by the High Court is nearly as may be in accordance 
practices under Section 123 ( 1) ( B ) and ( 2 ) and also 

with the procedure applicable under the Code of 
Section 100 ( 1 ) ( a ) of the Representation of thic People 

Civil Procedure , 1908 to the trial of suits . A suit 
Act ? 

which does not furnish cause of action can be 

dismissed ." 
Whether the acceptance of vote cast by Mr. Kanpan 
is valid ? 

17 . In 1982 Vol. III SCC 487 , (Roop Lal Sethi v . 
Whether the election procedure is vitiated by non 

Nacihettar Singh Gill), aſter anaiysing the earlier case law , 
compliance with Section 56 of the Representation of 

the Apex Court held thus : 
the People Act, 1951 as duration of election was 

" Under Order 6 Rule » , particulars will be ordered of 
only four hours ? 

the material facts on which the party pleading relies 

for his claim or detenve . If a party s pleading is 
3 . Whether the Election Petition is liable to be dis 

defective he can also suek leave to alter and amend 
missed for non compliance of section 83 read with 

his own defective pleading under Order 6 . Kule 17 . 
section 123 of the Act ? 

There is no express male providing for the conse 
Whether all the material facts necessary to constitute 

quence of a party failing to deliver particulars re 
the cause of action and as such a triablc issue has 

quired by order of Court, but the decisicws are to 
been disclosed in respect of corrupt practices alleged 

The effect that either by the order calling for parti 
in terms of section 83 of the Act ? 

culars or by a later onder the court can direct the 

claim or defence to be struck vur under order 6 , 
7 . Whether any triable issue arises out of any part 

rule 16 of the Code , . . . 
of the pleadings of the Election Petition ? 

There is distinction between “ nlacerials facts" and 
8. To what relief the petitioner is entitled to ? 

" particulars" . The words “materials facts" show that 
13 . At that, stage , the respondent in the election petition 

the facts necessary io foimulate a complete cause 
had taken out this original application No . 298 of 1998 seek 

of action must be stated . Omission of a single 
ing to strike out most of ihe paragraphs in the election peti 

material fact leads to an incomp ete cause of action 
tion as they do not disclore a clause of action , that no mate 

and the statement or plaint becomes bad . " . . . 
rial particulars have been pleaded and disclosed in respect of 

The word " material” in material facts under section 
the corrupt practices alleged against the returned candidate , 

83 of the Act means facts necessary for the purpose 
that the persons mentioned in the election petition were not 

of formulating a complete cause of action ; and if 
the election agents of the returned candidate, that no consent 

any one "material" fact is omitted , the statement 
of the returned candidate had been pleaded with respect to 

For plaint is bad ; it is liable to be struck out. The 
the alleged corrupt practices attributed to the two Ministers 

function of particulars is quite different, the use 
and entertaining the voters and in the absence of minimal 

of particulars is intended to meet a further and 
requirement of material particulars in the election petition , 

quite separate requirement of p eading imposed in 
paragraphs 5 to 11 , 13 and 14 are liable to be struck off and 

fairness and justice to the returned candidate . Their 
consequently there being no trable issue, the election petition 

function is to fill in the picture of the election peti 
deserves to be disimissed . 

concr s cause of action with information sufficiently 

detailed to put the returned candidate on his guard 
14 . A counter has been fled to the original application 

as to the case he has to meet and to enable him to 

prepare for trial n a case where his election 
by the election petitioner raising detailed cbiections , Mr. 

is 

challengrd on the ground of any corrunt practice . . 
V . T . Gopalan appearing for the returned candidate who 
had taken out the original application submitted detailed 

Sub Section ( 1 ) of section 87 of the Act enact that 

the trial of an election petition shall be, as nearly 
arguments and prayed for striking off the said paragraphs in 
the election petition , while Mr. R . Subramanian , the counsel 

as may be, in accordance with the procedure appli 

cable under the Code of Civil Procedure , - 1908 to 
for the election retitioner submitted detailed arguments in 

the trial of suits , subject to the provisions of the 
reply . The counsel appearing for either side relied upon a 

Act and of any rules niade thereunder . There are 
number of decisions in support of their respective contentions, 
which contertions will be considered in detail in this order. 

no express provisions in the Act or in the rules 

made thereunder as contemplated under sub - section 
15 . A preliminary objection has been raised by Mr. R . 

( 1 ) of section 87 of the Act to deal with the situation 
Subramanian , the learned counsel appearing for the election 

like the present. The provisions of the Code accord 
petitioner contending that the present original application is 

ingly must apply in 
not maintainable and that the merits of the entire election 

such a case as provided by 

sub - section ( 1 ) of section 87 of the Act. That being 
petition has to be decicod at the trial and the election petition 

30 , the provisions of Order 6 which are integral 
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part of the Code come into play except to the exient 
modified by sub section (3 ) of section 86 of the 


18 . The very same pronouncements have been followed 
wubsequently in 1986 Supp . SCC 315 and 1987 Supp . SCC 
663 and in AIR 1994 SC 2277 . 

ID AIR 1994 SE 2277, (Subash Desai V . Sharad, J . Rao ), 
the Apex Court after referriog to Azhar Hussai V . Rajiv 
Gandhi ( 1986 2 SCR 782 ) held thus :- - 

Section 86 vests power in the High Court to dismiss 

ad election petition which has not been properly 
presented as required by section 81; or whether 
has been non -compliance of section 82 i.c ., non 
joinder of the necessary parties to the election 
petition ; or for non -compliance of section 117 i. e ., 
non deposit of the required amount as security for 
the costs of the election petition . Section 86 dces 
not contemplato dismissal of the election petitica 
for non - compliance of the requirements of sectica 
83 of the Act. But section 83 enjoins that an election 
petition shall contaia consise statement of material 
facts , and shall set forth full particulars of any 
corrupt practice that the petitioner alleges , which 
should be verified and supported by affidavit, so 
far the allegations of corrupt practices are concerned . 
This provision is not only procedural, but has an 
object behind it ; so that a person declared to have 
been elected is not dragged to court to defend and 
support the validity of his election , on allegations of 
corrupt practice which are not precise and details 
whereof have not been supported by a proper 
affidavit. Apart from that, unless the material facts 
and full particulars of the corrupt practices are set 
forth " properly in the election petition , the person 
whose election is challenged is bound to be pre 
judiced in defending himself of the charges , which 
have been levelled against him . In view of the 
repeated pronouncements of this Court , that the 
charge of corrupt practice is quasi- criminal in nature , 
the person challenging an election on the ground 
of corrupt practice cannot take liberty of making 
aný vague or reckless allegations, without taking the 
responsibility about the correctness thereof. Before 
the Court proceeds to investigate such allegaticns, 
the Court must be satisfied , that the material facts 
have been stated all with the full particulars of the 
corrupt practice , lleged by the petitioner , which 
have been duly supported by an afidavit. In cases 
where the Court finds that neither material facts 
have been stated , nor tull particulars of the corrupt 
practice as required by section 83 have been furnished 
in the election petition , the election petition can be 
disimissed, not under section 86 , but under the pro 
visions of the Code of Civil Procedure , which are 
applicable , read with Seccion 83 ( 1 ) of the Act, saying 
that it does not disclose a cause of action . This aspect 
has been examined by this Court in detail in the 
cases of Azhar Hussan V . Rajiv Gandhi, ( 1986 ) 
2 SCR 782 : (AIR 1986 SC 1253 ) ; Hardwari Lal V . 
Kanwal Singh , (1972 ) 2 SCR 742 ; (AIR 1972 SC 
515) ." 


People Act, such a petition has to fail at the very threshold . 

22. It has also been repeaiedly held by their Lordships of 
the Supreme Court that the allegations of corrupt practice 
are in the nature of criminal charges and there should be no 
vagueness in the allegations so that the returned candidato 
may know the details of full impact of what he has to face 
in the trial. Where the allegations are vague, general and on 
the whole , where the material facts are not set out in the 
pleadings , there is no purpose in proceeding with the trial 
of election petition . In such a case , the election petition has 
to fail for want of cause of action . 

23 . In Laxmi Narayan Nayak Vs. Ramratan Chaturvedi 
and others ( 1990 (2 ) SCC 173 ] S . Ratnavel Pandian , J . 
speaking for the Bench after analysing the case law held 
thus : 
" This Court in a catena of decisions has laid down the 

principles as to che nature of pleadings in election 

cases, the sum and substance of which being : 
( 1) The pleadings of the election petitioner in his 

petition should be absolutely precise and clear 
containing all necessary details and particulars as 
required by law vide Dhartipakar Madan Lal 
Agarwal V . Rajiv Gandhi ( 1987 Supp . SCC 93 ) 
and Kona Prabhakara Rao V . M . Seshagiri Rao 

(1982 ( 1) SCC 442 . 
(2 ) The allegations in the election petition should not 

be vague, general in nature or lacking of materials 
or frivolous or vexatious because the court is 
empowered at any stage of the progredings to 
strike down or delete pleadings which are suffering 
from such vices is not raising any triable issue 
vide Manphul Singh V . Surinder Singh ( 1973 
(2 ) SCC 599 ) , Kona Prabhakara Rao V . M . 
Seshagiri Rao (1982 (1 ) SCC 442) and Dhartipakar 
Madan Lal Agarwal V . Rajiv Gandhi ( 1987 Supp . 
SCC 93)." 


In the circumstances, this Court holiis that this original 
application filed by the returned candidate is maintainable 
aod it has to be decided on mcrito . 

24 . Before taking up the paragraphs with respect to which 
striking off has been prayed for , it is essential to refer to 
Section 81, 83 and 86 of the Representation of the People 
Act, 1951 and also refer to atleast few of the pronouncements 
of the Apex Court, where it has been emphasised that plead . 
ings in an Election petition have to be precise , specific and 
unambiguous and if the election petition does not disclose a 
cause of action, it is liable to be rejected in limine. 

25 . Tá this respect, in Bhagwati Prasad Dixit Ohorewala 
Vs. Rajiv Gandhi ( 1986 (4 ) SCC 78 ), the Apex Court held 
that in election petitions pleadings have to be precise , specific 
and unambiguous and if the clection petition does not dis 
close a cause of action , it could be rejected in limine. If on 
going through all the grounds mentioned in the petition and 
if they are so frivolous and vexatious, the petition could be 
rejected at the threshold . 

26 . In Samant N . Balakrishna V . George Fernandez and 
others (AIR 1969 SC 1201) their Lordships of the Supremo 
Court, while considering Sections 81, 83 and 86 of the Re 
presentation of the People Act held that the said provisions 
are mandatory and the entire and complete cause of action 
must be set out in the petition , in the share of material facto . 
In that coutext the Apex Court held thus : 
"Having dealt with the substanti s law on the subject 

of election petitions we may now turn to the pro 
cedural provisions in the Representation of the 
People Act. Here, we have to consider Ss. 81, 83 
and 86 of the Act. The first provides the proce 
dure for the presentation of election petitions. Tho 
proviso to sub - section alone is material here . It 
provides that an election petition may be presented 
on one or more of the grounds specified in sub 
sec . ( 1 ) of S . 100 and S . 101. That as we have 
shown above creates the substantive right. Section 
83 then provides that the election petition must 
contain a concise statement of the material facts 
on which the petitioner relies and further that he 
must also set forth full particulars of any corrupt 
practig : that the petitioner alleges including as 
full a statement as posible of the names of the 
parties alleged to have committed such corrupt 


19. Identical view has been taken by Janartharam , J. in 
O . A . Nos. 36 and 186 of 1997 in E . P . No . 3 of 1996 dated 
16 - 5 - 1997. In view of the above pronouncements , the criginal 
application taken by the returned candidate is maintainable 
and the same has to be decided on merits . The objections 
raised by Mr. R . Subramanian , learned counsel for the election 
petitioner as to maintainability cannct be sustained in law . 

20 . It has been repeatedly laid down by their Lordships 
of the Supreme Court by a catena of decisions that an election 
could be challenged as provided in Section 80 of the Repre . 
sentation of the People Act on the grounds set out in Section 
100 of the Act. In terms of Section 83, which is mandatory, 
the election petition shall contain a concise statement of 
material- faéts and the petitioner shall set forth full particulars 
of corrupt practice. 

21. Section 83 of the Act regulates the pleadings and the 
said provision makes it obligatory on the clection petitioner 
to furnish the requisite facts, details and particulars of each 
corrupt practice with exactitude. If the petitioner fails to make 

ground under Section 100 of the Representation of the 


[ 


IT- 


3 ( iii ) ] 


FECT FIT WT :TTT 21, 2000mitri 29, 1922 


423 


discretion to allow the petitioner to supply the re 
quired particulars cved after the expiry of lingi 
tation. 


" All the primary facts which must be proved at the trial 
by a praty to establish the existence of a cause of action or 
his defence , aro " material facts" . In the context of a charge 
of corrupt practice , material facta " would mean all the basic 
facts constituting the ingredients of the particular corrupt 
practice alleged , which the petitioner is bound to substantiato 
before he can succeed on that charge . Whether in an elec 
tion - petition , a particular fact is material or not, and as such 
required to be pleaded is a question which depends on tho 
nature of the charge levelled , the ground reiled upon and 
the special circumstances of the case . In short all those 
facts, which are essential to clothe the petitioner with a 
complote cause of action , are " material facts ” which must 
be pleaded , and failure to plead even a single material tact 
amounts to disobedienco of the mandate of Section 83 ( 1) (a ). 


" Particulars " , on the other hand , are " the details of the 
case set up by the party " , "Material particulars " within the 
contemplation of clause (b ) of Section 83 ( 1 ) would therefore, 
mean all the details which are necessary to amplify , refino 
and embellish the material facts already pleaded in the peti 
tion in compliance with the requirements of clause (a ). “ Parti 
culars serve the purpose of finishing touches to the basic 
contour s of a picture already drawn , to mako it full, moro 
detailed and more informative ." 


practice and the date and place of the commission 
of each such practice . The section is mandatory 
and requires first a concise statement of material 
facts and then requires the fullest possible parti 
culars. What is the difference between materials 
facts and particulars ? The word material shows 
that the facts necessary to formulate & complete 
cause of action must be stated . Omission of a 
single material facis leads to an incomplete cause 
of action and the statement of claim becomes 
tad . The function of particulars is to present as 
full a picture of the cause of action with such fur 
ther formation in detail as to make the opposite 
party understand the case he will have to ineet . 
There may be some overlapping between material 
facts and particulars but the two are quite distinct. 
Thus the material facts will mention that a state 
ment of fact (which must be set out ) was made 
and it must be alleged that it refers to the charac 
ter and conduct of the candidate that it is false or 
which the returned candidate believes to be false 
or does not believe to be true and that it is calcu 
lated to prejudice the chances of the petitioner . la 
the particulars ihe nime of the person making the 
statement, with the date, time and place will be 
mentioned . The material facts thus will show the 
ground of corrupt practice and the complete cause 
of action and the particulars will give the necessary 
information to present a full picture of the cause 
of action . In stating the material facts it wiil not 
do merely to quote the words of the section be 
cause then the " efficacy of the words material 
facts will be lost. The fact which constitutes the 
corrupt practice must be stated and the fact must 
be correlated to one of the heads of corrupt prac 
tice. Just as a plant without disclosing a proner 
cause of action cannot be said to be a good plaint, 
so also an election petition without the material 
facts relating to a corrupt practice is no election 
petition at all. A petition which meşely cites the 
sections cannot be said to disclose a cause of action . 
where the allegation is the making of a false state 
meni. That statement must appear and the parti 
culars must be full as to the person making iho 
statement and the necessary informaion , Formerly 
the petition used to be in two parts. The inaterial 
facts had to be included in the petition and the par 
ticulars in a schedule . It is inconceivable that a 
petition could be filed without the material facts 
and the schedule by merely citing the corrupt prac 
lice from the statute . Indeed the penalty of dis 
missal summarily was enjoined for petitions , which 
did not comply with the requiremen . Today the 
particulars need not be separately included in a 
schedule hut the distinction remains . The entire 
and complete cause of action must be in the peti 
tion in the shape of material facts, the particulars 
being the further information to complete the pic 
ture . This distinction is brought out hy the provi 
sions of Section 86 although the nenalty of dismis 
sal is taken away . Suh -section ( 3 ) of that section 
provides :" 


27 . In Ashwani Kumar Sharma Vs. Yaduvansh Singh god 
Others (AIR 1998 SC 337 ) their Lordsbips after referring 
to Udhav Singh V . Madhav Rio Scindia ( 1977 ( 1) SCC 511) 
thus reiterated 


“However, evidence in support of the pleas which havo 

been taken or facts which have been pleaded , can 
not be confused with the concise statement of 
material facts which an election petition is required 
to set out undor Section 83 ( 1) (a ) In the case of 
Udhay Singh V . Madhav Rao Scindia , ( 1977 ( 1) 
SCC 511 : (AIR 1976 SC 744 ), this Court made a 
distinction between material facts and material parti 
culars. The Court said that this distinction was 
important because different consequences may flow 
from a deficiency of such facts or particulars in the 
pleading. Failure to plead even a single material 
fact would lead to an incomplete cause of action 
and incomplete allegations of such a charge are 
liable to be struck off . But if material particulars 
are lacking , they may be supplied at a later dato . 
Respondent No. 1 relies upon this distinction in 
support of his plea that the election pctition is liable 
to be dismissed for non - disclosure of material facts . 
The election petition , however , is required to con 
tain a concise statement of material facts , this being 
equivalent to a cause of action . The entire evidence 
in support of such material facts is not required to 
be set out. From the contents of the clection peti . 
tion , it is not possible to hold that a concise state 
ment of material facts is not be found in the peti 
tion . IA the case of Arun Kumar Bose V . Mohd . 
Furkan Ansari, AIR 1983 SC 1311 at page 1314 , 
this Court distingished the provision of Section 
83( 1) ( a ) from 83 ( 1 ) (b ) . " The scheme in Section 
83 ( 1 ) of the Act makes the position clear . Clause 
( a ) refers to general allegations and requires a con . 
cise statement of material facts to be furnished . 
while clause (b ) referring to corrupt practice re 
quires all details to be given " . 


26 . In Shri Udhav Singh Vs. Madhav Rao Scindia (1977 
(1 ) SCC 511 , Sarkaria , J. speaking for the Bench held 
thus : -- 
" Like the Code of Civil Procedure , this section also 

envisages a distinction between " material facts" : 
and "material particulars" , Clause (a ) of sub - sec 
tion ( 1 ) corresponds to Order 6 , Rule 2 , while 
clause (b ) is analogous to Order 6 Rules 4 and 6 
of the Code. The distinction between "material 
particulars " is important because different conse 
quences may flow from a deficiency of such facts 
or particulars in the pleading. Failure to plead 
even a single material fact leads to an incomplete 
cause of action and incomplete allegations of euch 
a charge are liable to be strack off under Order 6 , 
Rule 16 . Code of Civil Procedure . If the petition 
is based solely on those allegations which suffer 
from lack of material facts , the petition is liable 
to be summarily rejected for want of cause of 
action . In the case of a petition suffering from 
a fanciency of material particulars , the court has & 


28 . Before taking up the paragraphs for consideration, it 
is also essential to refer to one more aspect of the pleadings . 
As has been pointed out by their Lordships of the Apex 
Court in Samant N . Balakrishna V . George Fernandez and 
Others ( AIR 1969 SC 1201) : ( 1969( 3 ) SCC 238 ) that the elec 
tion petition must set out a ground or charge of the kind of 
corrupt practice with material facts on which a charge can 
be made out and mere repetition of the words of the statute 
does not amount to a proper statoment of facts. In this 
respect the Apex Court held thus : 
" It would appear from this that to mako out a complete 

charge the facts necessary must be included in 
relation to a ground as stated in the Act. Merely , 
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repeating the words of the statute is not sufficient. 
The petitioner must specify the ground i.e ., to say 
the nature of the corrupt practice and the facts 
necessary to make out a charge. Although it has 
been said that the charge of corrupt practice is in 
the nature of quasi criminal charge, the trial of an 
election petition follows the procedure for the trial 
of a civil suit . The charge which is included in 
the petition must, therefore , specify the material 
facts of which the truth must be established . This 
is how the case was understood in numerous cther 
cases, some of which we have already referred . In 
particular see . J. Devaiab V . Nagappa and Others , 
1965 Mys 102 ; Babulal Sharma V . Brijanarain 

Brajesh and Others 1958 Madh Pra 176 F . B . . . . . . 
From our examination of all the cases that were cited 

before us, we are satisfied that an election petition 
must set out a ground or charge . In other words , 
the kind of corrupt practice which was perpetrated 
together with material facis on which a charge can 
be made out must be stated . It is obvious that 
merely repeating the words of the statute does not 
amount to a proper statement of facts and the sec 
tion requires that material facts of corrupt practices 

must be stated .” 
29. The paragraphs of the election petition with respect to 
which the Original Application has been taken cut to strike 
off has to be considered in the light of the above pronounce 
ments of the Apex Court. 

30 . Before taking up the earlier paragraphs for considera 
tion , it would be proper to consider the request to strike 
off paragraphs 13 and 14 of the election petition . 

30( a ) In para 13 of the election petition , it has been aver 
red by the election petitioner that Mr. P . Kannan , Minister 
for Home, Government of Pondicherry is disqualified in 
terms of Schedule X of the Constitution as he had joined 
Tamil Mobila Congress after elcctions event 
though he contested and returned candidate as an in 
dependent candidate . According to the election petitioner , 
the said Mr. P . Kannan is disqualified to cast his vote as 
he had lost his membership to the Pondicherry Legislative 
Assembly as a result of defaction . 

31 . The petitioner has also submitted that W . P . No . 14373 
of 1997 is pending on the file of this Court, wherein the 
decision of the Speaker holding that the said Mr. Kannan 
has not incurred the disqualification is in challenge and the 
W . P . is still pending. It is fairly admitted by Mr. R . Subra 
manian , learned counsel for the election pctitioner that 
Speaker of the Pondicherry Legislative Assembly who is the 
competent authority had considered as to whether the said 
Mr. P . Kannan , Member of Legislative Assembly , who had 
been elected as an independent member in the " Cycle Symbol 
has incurred the dis - qualification under the Tenth Schedule 
to the Constitution of India as incorporated in the Govern 
ment of Union Territories Act, 1963 as amended by the 
Government of Union Territories (Amerdment) Act, 1985 . 

32 . Mr R . Subramanian , learned counsel for the election 
petitioner fairly admitted that the Speaker of the Legislative 
Assembly , Pondicherry by a decision dated 21st May, 1997 
held that the said Mr. Kannan had not incurred any disquali 
fication under the Tenth Schedule to the Constitution read 
with provisions of the Members of the Pondicherry Legisla 
tive Assembly (Disqualification on grounds of Defection ) 
Rules 1986 . 


2 of the Tenth Schedule to the Constitution has no applica 
tion. It is to be stated that the Writ petition challenging the 
said decision is pending, which is of little consequence . On 
the facts of the present case , as it has been held that the 
said Mr. Kannan had not incurred the disqualification , this 
Court holds that he is entitled to cast his vote . 

35 . It is not the case of Mr. R . Subramanian that the 
Speaker of the Legislative Assembly had declared that Mr. 
Kannan had incurred dis- qualification in terms of provisions 
of para 2 of the Tenth Schedule to The Constitution . There 
is no dispute . Nor it could be contended by Mr. R . Subra 
manian that Mr. Kannan is not qualified either to continue 
as a member of the Assembly or to exercise his vote , in the 
election to Council of State Constituency . The only ground 
set out in para 13 of the affidavit in this respect on the ad 
mitted facts has to be struck off as it does not disclose a 
cause or a trible issue. Accordingly , paragraph 13 of 
the Election Petition is ordered to be struck off. 

36 . In para 14 , it has been pleaded that in respect of elec 
tion under challenges the poll has to take place herween 
10 AM to 2 PM , as per notification dated 16 - 9 - 1997 , that in 
terms of Section 56 of the Representation of the People Act 
1951, the total period allotted on any one day of polling at 
an election in a Parliamentary Constituency shall not be less 
than 8 hours, and that as only four hours was prescribed in 
the notification there is non - compliance with the provisions 
of The Representation of People Act and in particular to 
Section 100 ( 1 )( d ) (iv ) and the election of the returned candi 
date has to be declared as void . 

37 . In this respect Mr. R . Subramanian , learned counsel 
for the petitioner drew the attention of the Court with 
respect of the statutory provisions and reitrated that the said 
contravention of the statutory provision with respect to polling 
hours has materially affected the result of the election . 
Though Mr. R . Subramanian had half- heartedly raise such 
a plea in paragraph 14 of the Election Petition , this Court 
has to consider as to whether paragraph 14 of the Election 
deserves to be struck off . 

38. It is relevant to refer to the statutory provisions. Sec 
tion 56 of the Act provides that the Election Commission 
shall fix he hours during which the poll will be conducted 
and the hours so fixed shall be published in such a manner 
as may be prescribed . The proviso to Section 56 provides 
that the total period allotted on any one day for polling at 
an election in a Parliamentary Constituency or Legislative 
Assembly shall not be less than eight hours. Only on the 
basis of Section 56 , it is sought to be made out that the 
four hours time notified in respect of an election under 
challenge , is being contended as one violative of Sec. 56 
of The Representation of People Act, 1951 and the election 
it is contended has to be set aside for non -compliance of 
Section 100 ( 1 ) ( d ) ( iv ) . The election in question is an election 
to the Counsel of States by the members of the Pondicherry 
Legislative Assembly It is not indispute that Rule 69 nf 
the Conduct of Election Rules , 1961 is the relevant rule . Rule 
69 of the Conduct of Election Rules , 1961 reads thus : 


33. The Speaker of the Legislative Assembly is the compe 
tent authority to decide the disqualification , besides, the issue 
as to whether an elected candidate has incurred the disquali 
fication in terms of Tenth Schedule to the Constitution . It is 
true that the decision of the Speaker is under challenge and 
the Writ Petition is pending. As such on the date of elec 
tion , even as per the decision of the Hon ble Speaker , the 
said Mr. Kannan had not incurred the disqualification and he 
is entitled to cast his vote in the election to Rajya Sabha , 

34 . The said decision of the Speaker could be challenged 
only under Article 226 of the Constitution . As already set 
out above , the Speaker of the Legislative Assembly bad held 
by passing a detailed order that the said Kannan has not 
incurred the disqualification on ground of alleged defection 
after his election and it has been further held that paragraph 


" 69 Notice to electors at election hv assembly mem 

bers : - At an election by assembly members where 
a poll becomes necessary , the returning officer for 
such election shall, as soon as may he after the 
last date for the withdrawal of candidate send to 
each elector a notice informing him of the date , 

time and place fixed for polling." 
39 . It is not in dispute that as per the notification issued 
by the Election Commission , the poll hours have been fixed 
from 10 AM to 2 PM as the hours during which a poll 
shall, if necessary be taken at the quinquennial election to 
the Council of States from the Union Territory of Pandi 
cherry . Rule 69 applies with respect to the election in 
question and not Section 56 of thc Representation of People 
Act, 1951. 

40 . The Flection Commission had fixed the hours during 
which the poll in question to be conducted, if required. It 
is not necessary to refer to the definition section as the elec 
tion in question falls within Rule 69 of the Conduct of 
Election Rules , 1961. It is open to the Election Commission 
to fix the hours . It is not in dispute that for all elections 
to the 

Council of States , even in other states , 
identical time has been fixed . In the present case , the total 
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returned candidate, his name has been proposed by Thenį C . 
Jayakumar , Minister, Government of Pondicherry . The nomi 
nations have been respectively seconded by Mr. M . Kanda 
samy, Deputy Speaker and Mr. K . Rajasegaran, Parliamentary 
Secietary to Chief Minister . 


number of votes to be polled being 29 and the members had 
been given four hours voting time between 10 .00 a . m ., and 
2 .00 p . m . As such on the facts it has to be held that 
there has been no contravention of the statutory provision 
nor it could be stated that section 56 of the Representation 
of the People Act, 1951 applies to the election in question 
nor it could be held that Section 100 ( 1 )( d ) (iv ) is attracted , 
nor it could be held that the result of the election in so far 
as it concerns with the returned candidate has been material 
ly affected on the facts as pleaded in para 14 of the Election 
Petition . 

41. Even accepting the facts set out in para 14 of the Elec 
tion Petition, in view of the statutory provisions the plea set 
out in para 13 being a mis -conception of law , entire para 
graph 14 has to be struck off and it is accordingly ordered to 
be struck off as no triable issue arises . 


42 . As regards the paragraph 15 of the Flection Petition , 
as rightly pointed out by the learned counsel for the returned 
candidate , it also deserves to be struck off as even if the 
election of the returned candidate is being declared void or 
the election is set aside , the election petitioner will not be 
entitled to the relief namely the election petitioner to be dec 
lared as elected to fill one seat in the Council of States. 


49. Thus for there is no dispute and the above facts are 
found on records nor it is a matter of controversy nor it 
is a matter a bone of coatention . The last line of paragraph 
6 , which reads thus " All the above four acted as Agent of 
the Respondent in the election " is the only controversy . It 
is to be pointed out that the returned candidate had not 
appointed either Mr. R . V . Janakiraman , or Theni C . Jaya 
kumar, or Mr. M . Kandasamy or Mr. K . Rajasegaran as 
bis election agent or polling or counting agent / agents. 

50 . It is admitted that the returned candidate had not 
apponited an election agent at all for the election in question . 
Mr. R . Subramanian , learned counsel for the election peti 
tioner vehemently contended that all the above four persons 
acted as agents of the returned candidate in the election . As 
already pointed out that admittedly the returned candidate 
had not appointed any one of them as his agents in the 
election , nor they were appointed as the polling agents in the 
election for or by the returned candidate . Merely because 
the said persons have either proposed or seconded the re 
turned candidate , it cannot be inferred nor it could be sug 
gested that they are the agent or agents of the returned 
candidate . 

51. In the absence of any specific plea that the returned 
candidate had appointed the four persons as his election agents 
or with the consent of the returned candidate , the said four 
persons have acted as his election agents, such a consent 
being either implicit or explicit, the last sentence in paragraph 
6 of the Election Petition not disclosing any cause of action 
also is ordered to be struck off . 


43. Admittedly , out of total votes of 29, 27 votes were 
polled and 15 votes were polled in favour of the returned 
candidate while 12 votes have been polled in favour of the 
election petitioner . Even if the election is to be set aside 
on any one of the grounds set out in the election petition or 
on the facts of the case , the same will not entail the election 
petitioner to secure the relief of declaration that he has been 
elected to the seat in question . 

44 . On the very averments set out in the Election Petition , 
the Election Petitioner cannot invoke Section 101 of the 
Representation of People Act, 1951, as it cannot be held 
that the election petitioner has secured majority of the valid 
votes, not it has been pleaded that but for the votes obtajued 
by the returned candidate by corrupt practice or by such 
other persons , he would have obtained a majority of valid 
votes . Admittedly , the returned candidate had secured two 
votes more than the election petitioner and as such on the 
facts , the eletcion petitioner cannot seek for a declaration 
that he has been declared as elected . Hence para 15 deserves 
to le struck off . 


52 . No material facts have been set out in para 6 or for 
that matter in the entirety of the election petition it has 
been pleaded as to how the four persons could be regarded 
as agents of the returned candidate . No particulars of the 
agency has been pleaded nor disclosed . As already pointed 
out, no election agent has been appointed by the returned 
candidate in terms of Section 45 of the Act. As such , the 
last line in paragraph 6 of the clection petition also deserves 
to be struck off as it does not disclose any cause of action 
nor it could even be stated that the said four persons have 
acted with the conscnt of the returned candidate either in 
para 6 of anywhere in the election petition . As to who is 
or could be the agent and as to which are the acts of the 
agent binding on the returned candidate will be considered 
in detail, while taking up paras 7 and 8 of the election petition . 


45 . No cause of action has been pleaded not triable issue 
is found in para 15 in this respect. Even accepting tho 
entire avernients set out in paragraph 15 , the petitioner will 
not be entitled to such a relief. As such paragraph 15 of 
the election petition and relief (b ) prayed for by the election 
petitioner are ordered to be struck off . 


46 . In the paragraphs 3 and 4 , the election petitioner had 
merely get out details of notification , the date on which the 
poll was conducted and the total number of yotes poiled in 
frTour of the returned candidate as well as the petitioner . 
There is no controversy with respect to the averments set out 
in the said paragraphs . Se also paragraphs 5 and 6 . The 
election petitioner fairly stated that paragraphs 3, 4 and 5 
are only introduction to the election petition or a prelude , 
where avements relating to the notification , conduct of poll 
and election results have been narrated . Therefore , the said 
paragrants need not be considered as they are neither matters 
in controversy nor in issue. 


47 . Paragraphs 6 to 12 with respect to which there has 
been serious contest, have to be taken up for consideration . 
Paragraph 6 of the Election Petition reads thus : 
" The petitioner submits that the respondent being can 

didate of Dravida Munnetra Kazhagam was prnpoked 
ty the Chief Minister Mr. R . V . Janakiraman For 
the 2nd set of application , the name of the Respon 
doit was proposed by Theni C . Teyakumar, Minister , 
Government of Pondicherry . The ahove prorosals 
were seconded by Mr. M . Kandasamy, Deputy 
Sneaker and Mr K . Rajasegaran . Parliamentary Sec 
retary to Chief Minister . All the ahova four acted 

as agent of the Respondent in the election ." 
48. It is not in controversy that one of the nominations 
proposing the returned candidate has been signed hy Mr. RV . 
Jangkisaman , Chief Minister , who belong to Dravida Munnetra 
Kazhagan . In the second set of nomination led by the 


53 . It is sufñice to add that consent of agent cannot be 
implied in an election nor leaders of the political parties 
could be held to be an agent of the returned candidate as 
no such relation could even be thought of between the 
lcaders of the party and the returned candidate . 

54 . In this respect, the learned counsel for the returned 
candidate rightly placed reliance on the decision of the Apex 
Court reported in Chandrakanta Goyal Vs. Sohan Singh Jodh 
Singh Kohli | 1996 ( 1 )SCC 378 ) wherein J. S . Verma, J. speak 
ing for the Bench hold thus : 
" As an abstract proposition of law it cannot be held that 

every speech by a leader of political party, who is 
not an agent of the candidate set up by the party , 
is necessarily with the consent of the candidate set 
ip by that party to make it superfluous to plead and 
prove the candidate s consent, if that speech other 
wise satisfies the remaining constituent parts of a 
corrupt practice. The act amounting to a corrunt 
practice must be done by " a candidate of his agont 
or by any other person with the consent of it can 
didate or his election agent" . A leader of a nolitinal 
party is not necessarily an agent of fyrry candidate 
of that party . An agent is ordinarily a nersón 
authorised by a candidate to act on his hehalf en 
a general authority conferred on him by the candi 
date Ordinarily . the agent is the understudy of 
the candidate and has to act under the instrictions 
given to him . being under his control. The position 
of a leader is different and he does not act under 
instructions of , candidate nor is he under his con 
trol. The candidate is held to be bound by acte 
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be ignored and there is no triable issue of corrupt practice 
arises to bind the returned candidate . It is also pointed out 
by the learned Senior Counsel that the averments set out in 
the paragraphs 7 and 13 are too general and vague, besides 
they are deficient in requisite pleadings of all the constituent 
parts of the corrupt practice . It is also contended that the 
averquents themselves do not constitute a pleading of the full 
cause of action and therefore they have to be ignored and 
struck off in accordance with the Order VI Rule 16 of Civil 
Procedure Code. 


60. As already pointed out, consent of the returned can 
didate or his agent is the minimum requisite , which had not 
been pleaded and there cannot be an implied consent so as 
to render the election of the returned candidate void . 


61. The learned counsel rightly relied upon the decision 
reprorted in 1996 ( 1 ) SCC 169 (Manohar Joshi v . Nitin Bhaurao 
Patil , where Their Lordships of the Apex Court held thus ; 


" Apart from this aspect, it has also to be remembered 

that provision is made in the R . P . Act as well as in 
the general law to punish the makers of such incen 
diary speaches for the offences committed by them 
in the form of electoral offences e. g ., under section 
125 of the RP. Act and ections 153 - A , 153 - B and 
295 - A of the Indian Penal Code . Thus even if the 
acknowledged leaders of a party have committed any 
corrupt practice which results in benefit to the retuin 
ed candidate , then on proof of the benefit huy .ng 
materially affected the election result in favour of 
the candidate, his election would be set aside on the 
ground under sertion 10 / 0 (1 ) ( d ) (ii ) of the R . P . 
Act. There is thus no ocu ision to read into the 
ground in section 100 ( 1 ) (b ) or the definition of 
" corrupt practice " the implied consen of the can 
didate for any act done by a leader of that party to 
dispense with a clear pieading and proof of tho 
candidate s or his election agents conscnt as a consti. 
tuent part of the corrupt practice for the ground 
under Section 100( 1) (b ) of the R . P . Act. 


ot his agent because of the authority given by the 
candidate to perform the act on his behalf. There 
is no such relationship between the candidate and 
the leader , in the abstract merely because he is a 
leader of that party . For this reason, consent of 
the candidate or his election agent is necessary when 
the act is done by any other person . (emphasis 
supplied ) . Thus, even in the case of a leader of 
the party , ordinarily , consent of the candidate or his 
election agent is to be pleaded and proved , if the 
election of the candidate is to be declared void under 
Section 100 ( 1 ) (b ) for the corrupt practice committed 
by the leader. It is a different matter that the con 
sent may be implied more readily from circumstances 
such as conduct of the candidate evident from his 
personal presence at that time and place without 
any protest. On this scanty material and a half 
hearted presumption of consent drawn only from 
the fact that the speeches were made by leaders of 
the party , which is a constituent part of the corrupt 
practice and the further fact that the Legislative 
Assembly for which that election was held has been 
dissolved and the next general election thereto has 
also taken place a remand in the present case is 

uncalled for ." 
55 . Neither in paragraph 6 nor in subsequent paragraphs, 
namely 7 to 12 , there had been any plea that the said four 
persons were the agents of the returned candidate either 
implicit of explicit for the consent of the returned candidate 
had been pleaded in those paragraphs. 

56 . In Ram Singh and Others V . Col. Ram Singh (AIR 
1986 SC 3 ), Fazal Ali , 3., speaking for the majority held 
thus ; 
" It manifestly follows that once it is proved that the 

respondent was not present at the time of the inci 
dents at Kalaka and Burthal, the case of the appellants 
fails like a pack of cards because it is well settled 
hy several authorities of this Court that the corrupt 
practice must be committed by the candidate or his 
polling agent or by others with the implicit or ex 
plicit consent of the candidate or his polling agent. 
Where , however, the supporters of a candidate in 
dulge in a corrupt practice on their own without 
having been authorised by the candidate or his 
polling agent, the election of the returned candidate 
cannot be voided . We might mention here that 
the last factor indicated by us is conspicuonisly ab 
sent in this case taking ex -facie the entire facts 
natated by the appellants in their pleadings or in 

the evidence ." 
57 . In Surinder Singh Vs. Hardial Singh and Others (1985 
( 1 ) SCC 911 while considering the plea relating to corrupt 
Kractice by the returned candidate and his agents, it has been 
tell that the consent of the candidate has to be pleaded 
specifically anu in the absence of consent and in the absence 
of any pleading as to agency of a candidate either implicit 
or esplicit, the last line of paragraph 6 and material portions 
nf paragraphs 7 and 8 also suffer with the same inherent 
defect. Hence it has to be held that no cause of action is 
disclosed or survives or arises for being tried on the pleadings 
$ ct out in the said paragraphs of the election petition . 

58 . It is admitted that the said four persons have not been 
ap c uted as election agent of the returned candidate , nor 
there is any plea that the said four persons have committed 
Corrupt practices either with the consent of the returned 
candidate as that of his election agent. There has been no 
plea at all in this election petition that the said four persons 
with the cojisent of the returned candidate have acted as his 
agent nor there has been a plea that the said four persons 
have copimitted corrupt practices with the consent of the 
returned candidate either implicit or explicit. In the absence 
of such plea , no amount of evidence could be let in with 
respect to the averments set out in paragraphs 7 or 8 or 9 
of the election petition . 

59 . In the present case the consent of the returned candi 
date or his election agent which is a constituent part of the 
corrupt practice and an ingredient of the ground under Section 
100 ( 1) (b ) had not been pleaded in the election petition and 
on that basis the learned Senior Counsel appearing for the 
returned candidate contends that the entiro pleadings in the 
election petition regarding corrupt practices as well have to 


It may also be mentioned that the proposition suggested in 

the argument of Shii Desai does not appear to be 
correct. Whenever the requirement is of consent, 
it must be free consent given by the giver of the 
consent, of his own volition , Ordinarily , it also im 
plies a subservient role of the person to whcm con 
sent is given and the authority of the giver of the 
consent to control the actions of the agent. It is 
difficult to ascribe to an acknowledged leader of the 
party a role subservient to the candidate set up by 
that party inasmuch as the candidate is ordinarily 
in 15 position to control the actions of his leader. 
However, if even without giving his consent , the 
candidate has received benefit from the leader s acti 
in a manner which materially affects his elections 
favourably , n pleading and proof of such material 
effect on the election candidate s election is liable 
to be set aside on the ground under section 100 ( 1 )( a ) 
( ii) unless , as provided in sub -sectior (2 ) of Section 
100 he further discharges the onus placed unor 
him that in spite of his opposition and taking due 
precautions that act had been committed for which 
he cannot be responsible . . . 


We have no doubt that the requisite consent of the re 

turned candidate or his election agent which is a 
constituent part of the corrupt practices under sub 
sections (3 ) and ( 3 - A ) of Section 123 , and an ingre 
dient of the ground under Sections 100 ( 1 ) (b ), has 
nowhere been pleaded in the election ." 


62. Mr. R . Subramanian , the learned counsel for the election 
petitioner also drew the attantion of the Court to the same 
decision namely Manohar Joshi v . Nitin Bhaurao Patil and to 
contended that if corrupt practice is committed in the interest 
of the returned candidate by any other persons even if he be 
an agent other than his election agent, without the consent 
of the returned candidate or his election agent, the law provi 
des that the eelction to he declared as void under Section 
100 ( 1 ) ( d ) ( ii ) provided , it is plendeat and arved that the 
reesult of the election of the returned candidate has been 
materially affected thereby . This is not the case hero , 
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63. In paragraph 7 ut the election petitiou it has been plead . 
ed that M .L .As were taken out of Pondicherry and were 
entertained and were brought back to Pondicherry only on 
2 - 10 - 1997, which is the main charge in first part of paragraph 
7 . in the second part of the said paragraph , it has been 
availed that only two Ministers were available in Pondicherry 
during the relevant point of time and that Mr. R . V . Janaki 
raman , ( 1H1 Alinister took the M . L .As and hept them at 
Hotel Asirok , Pondicherry providing all facilities to them from 
25-9 - 1997 to 27 - 9 - 1991. It has been further averred that the 
M . L . As were thereafter shifted to Mahabalipuram and enter 
tained in Five Star flugels 


64 . As seen jiom paragraph 7 , except making vague oi 
general averments, the cloire averments in paragraph 7 will 
not satisfy the requisire averment which would constitute a 
corrupt practice. It llas to be pointed out that except stating 
that M . L . As belonging to Dravida Munnetra Kazhagam . 
Tamil Manila Congress, Cummunist Party of India , Pattalı 
Makkal Katchi, Janatha Dal and one independent MI.. A . , 
were not available , it has not been averrect that who are the 
M . L .As by name, who were taken out of Pondicherry , whr 
had taken them and who had entertained thern are absent. 
No material particulars have been set out in paragraph 7 
with respect to the number and name of the voters of MLA 
who had been taken out of Pondicherry , the dates and time, 
wlien and where they were entertained and by whom 
after all absent and it is not even pleaded as to which 
of the Hotels or Five Star Hotels where the M .LAS 
were entertained . Further, consent of the petitioner either 
implicit or explicit have not even been averred. It has not 
been stated in this para that Mr. R . V . Janakiraman was or 
acted as tlie election agent . It has not been pleaded that 
the M . L .As were taken out by the returned candidate or his 
agent or by a named person with the consent of the returned 
candidate or his agent. The absence of such plea with 
material particulars is fatal and as held by the Apex Court 
in the above cited reference reported in 1996 ( 1 ) SCC 169, 
their is no plea of corrupt practice which raise a triable 
issue and the averments are deficient in requisite pleadings 
of all the constituent parts of corrupt practice and they do 
not constitue a pleading of the full causa of action and 
therefore they have to be ignored . In other words, no 
triable issue arises. 


67. Lven as scen from the complaint it has not been stated 
that Mr. R . V . Janakiraman was the agent of the contesting 
respondent or with his consent the said Mr. R . V . Janikiraman 
has taken the M .L . As. The complaint also is sileat about 
the names of M . L , AS or other details of M . L .As who had 
be : n taken to lotel Ashok , Pondicherry and subseq senily to 
Malabalipurami or to Goa . It has been that the act of the 
Chief Minister, Pondicherry in luring the M .L As by speriding 
huge moncy would amount to bribery and it will viluce free 
and ſair elections . 

68. Even considering the aid Document No . 58 relied 
upon by the cection petitioner , as part of the plearliag it is 
obvious that the very same deficiencies continue to exist. It 
has not been picaded either in paragraph 7 or in the complaint 
referred to therein as to who are the M . L .As who had been 
laken to or from Hoiel Ashok to Mahabalipuram , on which 
date, by which rehicle or person , by whom and who enter 
tained them , where they were entertained , the date and time 
of ente: lamme it or nature of it are not at all set out. Vor 
it could be supplied at this stage . In the absence of these 
materials or particulars or averments which would constitute 
a corrupt practice which is sought to be made out, and the 
requisite aveir nents being absent, trial if any heli. would 
result in the election petitioner bring in the names for first 
lin and cthai constiluent details or particulais or nature or 
place of enter ainment, which would be nothing but an em 
helishmeni. The minimun oi requisite materials required 
for proving this corrupt practices are absent and not to speak 
of the essentiality i.e ., proof as sírictly as a cuminal charge 

09. In AIR 1984 SC 1161 (MAN MOHAN KALIA V . 
SURI YASH AND OTHERS) which has already been refer 
led to , it has been held that an allegation of corrupt practico 
must be piovel directly as a criminal charge . To prove the 
10ve Stiiciiy as a criminal charge as already pointed out, 
the material which constitute the corrupt practice not having 
been pleaded , there cannot be any justification for evidence 
being let in to prove the general and vague averments set out 
in ihe taid parigraphs , nor it is permissible in law . The mate 
cial particulars being absent and not having been pleaded or 
set out in paragraph 7 , this Court holds that the entire para 
graph 7 incluic ing the averment that Mr. R V . Jarakiraman 
agent of the returned candidate also has to he struck off as 
no triable issu : would arise . All the averments being general 
and vague , deficient is requisite pleading of all the cons 
tituent parts of the corrupt practice , it will not constitute a 
nleading of full cause of action and therefore they have to 
he ignored . 

70 . Mr. R . Subramanian , the learned counsel for the elec 
tion petitionej sought to contend that there are sufficient 
material facts and particulars, which are essential in the 
election petition Mr. R . Subramanian , relied upon the 
decision , in AIR 1986 SC 1.253 (ASHAR HUSSAIN Vs. 
RAJIV GANDHI) and AIR 1998 SC 337 (ASHWANI 
KUMAR SHARMA VS. YADUVANSH SING AND 
OTHERS). The said judgments relied upon , do not support 
the contention of the learned counsel for the election peti 
tioner Lack of material particulars in respect of corrupt 
practice set out in paragraph 7 is fatal and hence there is no 
caire to lie tied in respect of the averments set out in para 
graph 7 of the election petition 

71. In fact , in AIR 1986 SC 1253 ( ASHAR HUSSAIN 
V , RAJIV GANDHT) it has been held that when the plead 
ings are vague , the material particulars have not been plea 
dedi, no amount of evidence could cure the basic defect in the 
pleading and the pleading as it stood must be construed as 
one disclosing no cause of action . No material tacts and 
particulars have been furnished or set out in the election 
netition to led evidence and to substantiate the charge of 
corrunt practice in paragraph 7 . 

72 . In 1987 Supn. SCC 93 (DHARTIPAKAR MADAN 
TAL AGARWAL V . RAJIV GANDHT), it has been held that 
plendings in the election petition should be strictly examined 
and vague pleadings are fatal to the election petition . Their 
Lordshops of the Apex Court held thus — 
" The first question which falls for our determination is 

whether the High Court had jurisdiction to strike 
out pleadings under Order VI rule 16 of the Code 
of Civil Procedure and to reject the election neti 
tion under Order VII Rule 11 of the Code at the 
mreliminary " stage even though no written statement 
had been filed by the respondent. Section 80 pro 
vides that no election is to be called in question 


65. Even in the later part of paragraph 7 what has been 
alleged is that Mr. R . V . Janakiraman the Chief Minister 
was acting as agent of the respondent, took the M .L .As and 
kept thein at Hotel Achok , Pondicherry , providing all facili 
ties to them from 25 - 9 - 1997 to 29 - 7 - 1997 . It is to be 
pointed out that even according to the petitioner Mi. R . V . 
Janakiraman was not an election agent of the returned candi 
date . Noi it could be assumed that he was acting as agent 
of the returned candidate . Further, it has to be pointed out 
that who are the M . L . As., either by name or by some identi 
fication who hve been taken to Hotel Ashok , Pondicherry 
and provided with the facilities are also absent and not been 
pleaded . These averments are not only va gue but also bercft 
of requisite details of particulars which would from the hasis 
of a triable issue 


66 . The election petitioner had very much relied upon the 
complaint sent by him in para 7 of the election petition , The 
material poition of the complaint sent to the Election Com 
missioner is extracted for immediate reference : 


" I ar: a candidate for Election to the Council of States , 

Pondicherry Union Territory. I have been canvas 
sing votes from the M 1..As. Some of the DMK and 
other M . L . As were not available in Pondicherry . 
When I enquired, I came to know that Mr. C . P . 
Thirunavukkarasu and the Chief Minister Shri R . V . . 
Tanakiraman , took the D . M . K . M . L . As and T . M . C . 
NI. L As and others and kept them in Hotel Ashohi, 
Pondicherry providing all facilities to them from 
25th September . 1997 till 27th September , 1997 . 
Thereafter, they were shifted to Mahabalipuram 
" and put in Five Star Hotel. They have not retul 
ned to Pondicherry so far . Further they also were 
taken to Goa. The act of the Chief Minister , 
Pondicherry in luring the M . L . As frending hugo 
money would amount to bribery and it will vitiate 

title and fair elections. The election is on 3 - 10 - 1997 . 
2709 G ! 2000 - 2 
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cxcept by an election petition presented in accor 
dance with the provisions of Part VI of the Act 
beto . e the High Court Section 81 provides tijat 
an election petition may be presented on one 01 
more of the grounds specified in Section 100 by an 
elector or by a candidate questioning the election of 

a retuined candidate . Section 83 provides that an 
election petition shall contain a coise statement of 
material facts on which the petitioner relies and he 
shail set forth full pa ticulars of any corrupt practice 
that he may ollege including full statement of the 
names of the parties alleged to have committed such 
corrupt practice and the date and place of commis 
sion of each such practice . Section 86 confers 
power on the High Court to dismiss an clection 
petition which does not comply with the provisions 
of Sections 81 and 82 or section 117 . Section 87 
deals with the procedure to be followed in the tit ! 
of the election petition and it lays down that subject 
to the provisions of the Act and of any rules inade 
thereunder, every election petition shall be tried by 
the High Court as nearly as may be in accordance 
with the procedure applicable to the trial of suits 
under the Code of Civil Procedure, 1908 Since 
provisions of Civil Procedure Code apply to the trial 
of an election petition , " Order VI Rule 16 and Order 
VI Rule 17 are applicable to the proceedings relating 
to the trial of an election petition cubject to the 
provisions of the Act. On a combined reading of 
Sections 81, 83 , 86 and 87 of the Act, it is apparent 
that those paragraphs of a petition which do not 
disclose any cause of action , are liable to be struck 
off under Order VI Rule 16 , as the Court is em 
powered at any stage of the proceedings to strike 
out or delete pleading which is unnecessary , scan 
dalous frivolous or vexatioui or which may tend to 
prejudice , embarrass 01 delay the fair trial of the 
petition or suit. It is thc duly of the Court lo exa 
mine the slaint and it need not wait till the defen 
dant files writicni statement and points out the de 
fects. If the Court on examination of the Plaint or 
the election petition finds that it does not disclose 
any cause of a . . 1. it would be justified in striking 
out pleadings at any sage of the proceedings which 
may cven be before the filing of the written state 
ment by the respondent or commencement of the 
trial. If the Court is satisfied that the election peti 
tion does not make out any cause of action and that 
the trial would prejudice , embarrases and delay the 
proceedings, the Court need not wait for the filing 
of the written statement, instead it can proceed 10 
hear the preliminary obiections and strike out tho 
plerdings. " If after striking out the pleadings the 
Court finds that no triable issues remain to be cor 
sidered , it has nower to reject the election petition 

under Order VII Rule 11." 
This pronouncement squarely apply to para 7 as well as the 
subsequent paragraphs of the election petition as well. 


76 . It is to be pointed out that according to the pleadings 
the expenses of the said three persons were borne by the 
Government of Pondicherry , and that taking Mr. Kanda 
swamy and Mr. K . Rajasekaran to Goa constitute a corrupt 
practice exercised by the agents of the returned candidate 
to secure the votes of Mr. M . Kandaswamy and M . K . 
Rajasekaran . It has been very vaguely suggested or averied 
that Thiru C . Jeyakumar and Mr. R . V . Janakiraman res 
pectively , the Minister and the Chief Minister have acted 
as the agents of the returned candidate and with his consent, 
taken the two named persons to Goa and entertaired them . 
As already pointed out, the two persons who were alleged 
to have been entertained are al,o alleged as the agents of 
the returned candidate in paragraph 6 of the election peti 
tion . The words " with the consent of the respondent" and 
the further averment that i!le taking of the two named 
persons is a corrupt practice committed with the consent 
of the returned candidate wind that it had materially affected 
the result, is a mere repetition of the statutory provision 
and there is no triable issue aris s on the plead ings . As 
already pointed out, consent cannot be inferred or implied . lt 
By mere repetition of the s atutory provision , plea of con 
sent of the rituined candidate cannot be made out as it is 
a vague plead.ng. Even in pragraph 8 of the election peti 
tion it has not been stated that the returned candidate or 
his agent or a third party with the consent of the returned 
candidate have taken the three to Goa . It is true that the 
three persons named therein arc voters and cven assliming 
they have visited Goa during the relevant point of time , 
even according to the election petitioner , the thre persons 
have stayed in the Government Gue-t House at Goa and 
their expenses have been met by the Government of Pondi 
cherry , which would show that it is an official trip and it 
is not as if the returned candidate had taken them from 
Pondicherry to Goa entertained them and met the expenses . 
Even According to the election petitioner , the returned candi 
date was not seen in the company of the three named por . 
sons, nor he had met the expenses. The averments set out 
in paragraph 8 as well as paragraph 7 also suffer with the 
same inhcien deficiency i.e ., absence of maturial , articula s 
and material facts . 


77. It is not the case of the election petitioner that the 
said three pe ! ons, were taken to Goa by the returned candi 
date or his arent and the expenses had been incurred by the 
returned cand date or his election agent or any other person 
with his consent. The minimum elements of pl . uings or 
requisites are absent in the pleidings. The absence of 
minimum particulars is fatal . 


78 . As already pointed out, consent is a constiíuent part 
of the corrupt practice as has been hield in 1996 ( 1) SCC 394 
(MORESHWAR SAVE V . DWARKADAS Y PATHRI 
KAR ) The Apex Court had also pointed out that mere 
repetition of words of the statute are not sufficient either to 
establish a corrupt practice or to establish the consent of the 
returned cand date as seen from 1969 V01. IIT SCC 238 (S . N . 
BALAKRISHNA VS. GEORGE FERNANDEZ ) . 


73 . The distinction between requisite material particulars 
which are required to be pleaded shall not be confused with 
the concised statement of material facts . Though Mr. R . 
Subramanian , learned counsel for the returned candidate 
relied upon AIR 1998 SC poge 337 , on the very plerdings 
in the present election petition as already pointed out, the 
petitioner has neither pleaded material facts Oi material par 
ticulars or the requisite pleadings which would make out the 
corrupt practice which are required to he established as i! 
the nature of a criminal charge . 

74. In paragraph 8 of the election petition , is rightly con 
tended by the learned senior counsel for the returned candi 
date , the averments are vague and general, besides material 
facts and material particulars re absent. It can neither le 
supplied ror improved at the stage of trial. 


79 . Nowhere it has been stated that the returned candidate 
was present ai Goa along with the three persons or he had 
taken them personally , nor it has been even stated that his 
agent or any other person with his consent have taken the 
three to Goa and entertained thein at his cost. The pleadings 
in paragraph 8 of the election petition also suffers with the 
same deficicncy of vagueness and they are general in charac 
ter and the petitioner had not pleaded material facts or 
particulars. As such , there arises no triable issue out of the 
paragraphs 7 and 8 as well . Hence they are ordered to be 
struck off as any other course or trial will be a total cm . 
bellishment, which is impermissible in law . 


75 . In paragraph 6 of the election petition curiously the 
petitioner has nleaded that Mr. C . Javakuinar Minister Go 
vernment of Pondicherry , Mr. K . Kandaswamy, Deputy 
Speaker and Mr K Rajasegaran and Mr. R . Janalitinin 
acted as agent of the returnel canatulate . Excluding the name 
of Mr Tarakiraman , the names which fins plare in para 
graph 8 heing the very sim Jeyokumar , Mr Kandaswamy 
and K . Rajasekaran as the persons who have been taken to 


80 . Taking up para 9 of the election petition , it is to be 
pointed out that Mr. R . Rajaraman , Janatha Dal M . L . A . was 
entertained by the respondent s agents. It has been further 
averred that Mr. N . Kesavan , M .L . A . and the Government 
whip entritained Mr. R . Rajaraman , M . L A ., who had been 
kept at Hotel Ashok at the first instance and taken to Kova 
lam and then to Tirupathy by Government vehicle PY01 6667 . 
It has been further alleged that the expenses were met by 
the Government of Pondicherry. In respect of the said 
gravamen of plea , it has to be pointed out that nowhere it 
has been setout in para 9 that Mr. N . Kesavan , MLA ., is 
an agent of the returned candidate . Further , except stating 


Goa . 


429 


[(*977 II - 3 3 ( 111 )] 

PIRET 77 77999 : 9920TT 21, 2000 en 29, 1922 
- - - - - - - I -- - - - - - - - - -- - - - - - - - - - - - - - 

- - - - - - - -- -- - - - 
that Mr. R . Rajaraman , M . L . A , way entertained by the as a whole to ascertain its full and true import and it is 
respondent s agents, as rightly contended by the senior coun impermissible to allow a sentence or a particular linc or 
sel, there is no pleading as to who are the agent / s , who passage to be read out of context and in isolation . It was 
entertained Mr. R . Rajaraman , where , when and how he was also contended that the entire pleading has to be looked as 
entertained by the alleged agents. In the absence of these a whole and it is the substance and not mere form that has 
facts and particulars in the first portion of the paragraph 9 . to be looked into . It was also eniphasised that pleading has 
this Courts holds that it does not disclose a cause or triable to be considered without any addition or substraction of 
issue which deserves a trial. 

words or change of its apparent gramatical sense or meaning. 


85. Adveiting the above points , with respect to the posi 
tion of irit there is no controvery. This Court has ten to 
add that with respect to the paragraphs already referred to 
and also further paragraphs to be referred to , this Cout had 
ascertained the true import of the pleadings and it has not 
culled out a sentence or passage out of context, por in iso 
lation . 


81 . Nowhere it has been pleaded in paragraph 9 that 
Mr. N . Kesavan was an election agent of the returned candi. 
date . Nor it has been stated that the said Mr. N . Kesavan 
M . L . A . with the consent of the returned candidate took the 
job of entertaining Mr. R . Rajaraman , M . L . A ., Further , it 
has not been stated as to the details of dates or time the said 
Rajaraman was entertained at Ashok Hotel or at Kovalam , 
much less at Tirupathy . It has been averred that Govern 
ment vchicle has been utilised by Mr. N . Kesavan , M .L . A . 
and the entire expenses were met by the Government of 
Pondicherry , including travel and stay . It is too much to 
swallow that the Government itself had utilised its funds for 
the election prospects of the returned candidate . Nor it can 
be suggested that the Government is an agent of the returned 
candidate. As such , even the remaining portion of para 
graph 9 also excepting vague allegations and suggestions bor 
dering the plea of alleged corrupt practice , no triable issue 
arises as neither material facts nor particulars have been 
pleaded . Nor even the basic requirements have been set out. 

82 . As regards para 10 of the election petition , it is to be 
pointed out that Mr. N . Kesavan , M . L . A . acted as agent of 
the returned candidate and comitted the corrupt practice. It 
is not in dispute that the returned candidate had not appointed 
any election agent and he had only appointed Mr. S . P . 
Sivakumar , M . L . A ., as the agent for polling and counting. In 
this paragraph it has beco averred that Mr. N . Kesavan 
acted as agent of the respondent. It has not been averred 
that the returned candidate and Mr, N . Kesavan , M .L . A ., 
were seen together and there is no plcading or material 
particulars to show either explicit or implicit agency in 
favour of Mr. N . Kesavan . As already pointed out , there 
must be a plea even to fix an agent either explicit or implicit 
or such a person should have acted in the presence of the 
returned candidate so that an implicit agency could be in 
ferred . This Court already referred to the law relating to 
pleadings and appointment of agents and the minimum 
particulars required to be set out in the election petition with 
respect to agent, their acts , if any , which would amount to 
corrupt practice , so as to set aside the election of the retur 
ned candidate . 


86 . All that this Court had taken into consideration whilo 
considering the above paragraphs is that a person declared to 
have been elected is not dragged to Court to defend and 
support the validity of his clection on allegations of corrupt 
practice which are neither precise nor definite and the details 
were of not being disclosed . As already set cut above, vn 
less the material facts and full particulars of the corupt 
practice aie set forth properly , the returned candidate is 
bound to be prejudiced in defeoding himself of the alleged 
charges of corrunt practices levelled against him and such 
an election petition will have to be dismissed not under sec 
tion 86 but under the provisions of Code of Civil Procedure 
read with section 83 ( 1) of the Representation of Peoples Act 
as the election petition does not disclose the cause of action . 


87. In this context it is but essential to refer to the pro 
nouncement of the Apex Court reported in AIR 1994 SC 
2277 (SUBASH DESAI V . SHARAD J. RAO ), which reads 
as follows : 


83. The entirely of allegations in the above paragraphs 6 
to 9 against the returned candidate were that he had seen 
his agents to commit corrupt practices . In none of the fore 
going paragraphs it has been stated that the returned candi 
date was present at the alleged places where the voters were 
alleged to have been entertained or kept or taken or that he 
met the expenses. Nor there is a plea that the persons whose 
names have been set out could be the agents of the returned 
candidate . Nor it has been suggested that those persons have 
acted with the consent of he returned candidate or his agent. 
Vaguely it is alleged that certain persons have entertained 
the voters or taken them to some other places or kept them 
at a particular place . . In the absence of any material particu 
lar or details in the pleadings , the alleged acts, even assuming 
to be true, can not be connected to the returned candidate . 
nor it could even constitute a corrupt practice on the part of 
the returned candidate . As there is no specific plea that it 
was on the instructions of the returned candidate the voters 
were entertained or taken to other places or kept in the 
hotels, and in the light of the fatal omissions which are 
material particulars in the pleadings, this Court holds that 
no triable issue arises . It has been repeatedly held that a 
friendly advice or influence arising from esteem or gratitude 
either to vote or desist from voting is not an undue influence , 
unless thereby the functioning of a free mind is destroyed . 
There is no such averment in any of the paragraphs in the 
election petition . 

84 . A plain reading of the averments in the election peti 
tion and in particular paragranhs 6 to 9 . as rightly conten 
ded by the returned candidats do not disclose a cause of 
action . Nor it deserves trial as a trlable issue as it was 
pointed out by Mr. R . Subramanian , the learned counsel 
for the election petitioner that the pleadings have to be read 


" Section 82 vests power in the High Court to dismiss an 

election petition which has not been properly pre 
sented as required by section 81; or where thero 
has been non -compliance 02 S . 82 i. e., non -joinder 
of the necessary parties to the election petitioner ; or 
for non - compliance of section 117 i.e ., non -deposit 
of the required amount as security for the costs of 
the election petition . Section 8ó does not contemplato 
dismissal of the election petition for non -complianco 
of the requirements of Section 83 of the Act. But 
section 83 enjoins that an election petition shall 
contain concise statement of material facts , and 
shall set forth full particulars of any corrupt prac . 
tice that the petitioner alleges , which should be 
verified and supported by affidavit, so far the alle . 
gations of corrupt practices are concerned . This 
provision is not only procedural, but has an object 
behind it ; so that a person declared to have been 
elected is not dragged to court to defend and 
support the validity of his election on allegations of 
corrupt practice which are not precise and details 
whereof have not been " supported by a proper 
affidavit. Apart from that, unless the material facts 
and full particulars of the corrupt practice are sct 
forth properly in the election petition , the person 
whose election is challenged is bound to be pre 
judiced in defending himself of the charges , which 
have been levelled against him . In view of the 
repeated pronouncements of this Court, that the 
charge of corrunt practice is quasi criminal in 
nature , the person challenging an election on the 
ground of corrupt practice , cannot take liberty of 
m ’king any vague or reckless allegations. without 
taking the responsibility about the correctness there 
of. Before the Court proceeds to investigate such 
allegations, the Court must be satisfied, that the 
material facts have been stated along with the full 
particulars of the corrupt practice, alleged by the 
petitioner, which have been duly supported by an 
affidavit. In cases where the Court finds that nei 
ther material facts have been stated , nor full parti 
culars of the corrupt practice , ay required by Section 
83 have been furnished in the election petition , the 
election petition can be dismissed , nor under sec . 
tion 86 , " but under the provisions of the Code of 
Civil Procedure , which are applicable , read with 
Section 83 ( 1 ) of the Act, saying that it does not 
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disclose a cause of action . This aspect has been 
examined by this Court in detail in the cases of 
Azhar Hussain v . Rajiv Gandhi AIF. 1986 SC 1253 ; 
Hardwari Lał V . Kanwal Singh AIR 1972 SC 
515 , " 


91 . Section 123 reads thus : 
123. Coriupt practices . The following shall be deemed 

to be corrupt practices for the purposes of this 
Act : 


88 . 11 AIR 1994 SC 1733 (Quamarul Islam V . S . K . Kanta ) 
Di. An ind , J. speaking for the Bench laid down the essential 
tests with regard to the nature of pleadings and suinmarised 
ihe prii .ciples as hereunder : 


( 1) “ Bribery " , that is to say — 

any gft, offer or promise by a candidate or 
his agent or by any other person with the 
consent of a candidate or his election agent of 
any gratification , to any person whomscever . 
with the object, directiy or indirectly of 

inducing 
(a ) a person to stand or lioi to stand as or to 

withdiaw Or not to withdiaw from being a 
candidate at an election , or 


" ini Laxmi Narayan Nayak V . Ramratan Chaiuivedi 

(1990 ) 2 SCC 173 ; (AIR 1991 SC :. 001), after deal 
ing with a catena of authorities , reg: rding ine nature 
of pleadings and evidence to be led in support 
thereof in an election petition , a D vision Bench of 
This Court to which one of us namely Pandian , J. ; 
was a party , formulated soms essential tests with 
regard to the nature of pleadings and evidence in 
an election petition . It is useful to extract the prin 
ciples laid down therein . They are as follow s : (at 
P . 2003 of AIR ) 


(b ) an elector to voic or refrain from voling at 

an election , or as a reward la 
(i) a person for having so stuud Oi not stood, 

or for having withdrawn or not having protein 

withdrawn his candidature ; or 
(ii) an elector for having voted or refraincd 

from voting ; 


" ( 1 ) The ploadings of the election politioner in his 

petition should be absolutely piccise and clear 
containing all nccessary details a id particulars as 
required by law vide Dhartipakar Madan Lal 
Agarwal V . Rajiv Gancihi, ( AIR 1987 SC 1577 ) 
and Kona Prabhakara Rao V . M . Seshagiri Rao 
(AIR 1981 SC 658 ) . . . . . 


(2 ) The allegations in the election peiition should not 

be vague, general in nature or lac ,ing or interials 
or frivolous or vexatious becau e the Court is 
cmpowered at any stage of the proceedings to 
strike down or delete pleadings wliich are suffering 
from such vices as not raising any triable issue 
vide Manphul Singh V . Surinder Singh ( AIR 1973 
SC 2158 ), Kona Prabhakara Rao V . M . Seshagiri 
Rao and Dhartipakar Madan Lal Agarwal V . Rajiv 
Gandhi (AIR 1987 SC 1577 )." " . 


(B ! the receipt of, or agreement to receive , any 

gratification , whether as a motive or a reward 
( a ) by a person for standing or not standing as, 

or for withdrawing or not withdrawing from 

being , a candidate ; or 
(b ) by any person whomsoever for himsell or any 

other person for voting or refraining from 
voting, or inducing or attempting to induce 
any elector io vote or refrain from voting, 
or any candidate to withdraw or non to 
withdraw his candidature . 


Explanation : For the purposes of this clause the terms 

gratification ” is not restricted to pecuniary grati 
hcations or gratifications estimable in money and it 
includes all forms of entertainment and all foims 
uf employment for reward but it does not include 
the payment of any expenses bonafide incurred at , 
or for the purpose , of, any election and duly entered 
in the account of election expenses referred to in 
Section 78." 


89 . In this respect Mr. R . Subramanian , ile learned Cou 
sel for the election petitioner relied upon the very same 
decision and pointed out that there is no ret uirement to take 
up and dispose of this original application at this stage , when 
counter has already been filed . It is to be pointed out that 
in the counter filed in the election petition itself the returned 
candidate had prayed for striking off the paragraphs. Simul 
taneously , the returned candidate had taken out this original 
applica ion and pressed for orders even before framing of 
issues . This Court with a view to complete the record re 
quired the parties to make their submissions with respect to 
the original application while framing the issues . Thus it 
cannot be held that the request for strikin ; off is belated , 
nor it could be suggested that no objection has been raised 
in this respect by the returned candidate at he earliest point 
of time. 


92 In the present case even accepting the averments sct 
out in paragraph 11 of the clection petition , it cannot be 
assumed or inferred that the returned candidate is guilt of 
corrupt practices. Nothing has been attributed to the return 
ed candidate , nor his agent. Nor any consent of the returned 
candidate had been pleaded with respect to the alleged corrupt 
practice . It is alleged that appointment of Chairman 10 
the five State Owned Corporations by the Government of 
Union Territory of Pondicherry at or about the time, is 
sought to be attributed to the election prospects of he return 
ed candidate . Admittedly , no appointment has been nado 
after the conimencement of election process and before decla 
ration or results. This has been admitted even by the 
petitioner . 


90 . Taking up para 11 of the election petit on , it was point 
cd out by Mr. V . T . Gopalan , the learned seaior counsel that 
the al ointment of chairmans to five State owned Corpora 
tions for which appointments have been made is attributed 
to be the prospects for the election of the returned candidate 
and on that score the returned candidate is sought to be 
held guilty of corrupt practice as defined in Section 123 (1 ) ( b ) 
and (2 ) of the Act and consequently election of the returned 
Candidate has to be declared as void under Section 100 ( 1 )(b ) 
and (d )( ii ) of the Act. Fven according to the averments set 
out in paragraph 11 of the election petitic u , a news item 
appeaid in the tamil daily “ Daily Thanthi” on 26th Septem 
591 , 1997 . The said news item has also be n filed as docu 
ment in support of the election petition . lccording to the 
electior petitioner the election process start :d on 16th Sep 
tember . 1997 and as such no appointment could be notifedt 
by the Government of Pondicherry in respect of the five 
State owned Corporations till the election to the Council of 
States is being declared . It has been alleged that the conduct 
Government of Pondicherry and the Chief Minister Mr. R . V . 
Janakilaman would amount to exercise of undue infleunce to 
secure the votes of M . L . As referred to in the said paragraphs. 
The said announcement, according to the election petitioner 

will amount to a " corrupt practice " as defined under Sections 
· 123 ( 1 ) (b ) and (2 ) of the Act , 


93 . The learned counsel for the election petitioner heavily 
relied upon the publication in the local Tamil Daily published 
on 26th September , 1997 . On 26th September, 1997 the list 
of candklaids who contested the election has been notified . 
It is true that the election process comnienced on 16th Sep 
teniber, 1997. Even as per the news iten , which is not a 
Statenent either by the administration of Union Territory of 
Pondicherry or by any responsible Minister or the Govern 
ment official, that appointments are being made in respect 
of various Government Corporations. 


9.1. The entirety of the news item which appeared in the 
lumil daily , on a reading, could be nothing but an inference 
simpliceler and not even an authentic information . Even as 
per the inference , the Central Government had permitted 
appointinent of Chairmans to five of the Government Under 
takings and till the election to the Rajya Sabha is completed 
no announcement would be made with respect to the said 
appointments. It is also the part of tiie said news that 
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appointments will be announced on or after 6th October , 
1997. 


corporations have been inade only after the declaration of 
electio :1 results and 10t after tha commencen ent of process of 
election and before : ire declaration of resu ts, The appoint 
ments, which is admitted , have been made by the orders of 
the Lieutenant Governor on S - 10 - 1937 . The appointment and 
the publication or cumnunication of the sa ne after declara 
tion of results is not material to this elect on dispute . 


45 . As it is excepting this material, no other material bos 
been placed or pleaded or disclosed so as to connect it to 
The returned candidate . 


90 . It is utvious that no appoininicnt hus buen made after 
the cominencement of election process and till the results of 
the deciion has been declair ! on 6th October , 1997 (the 
date of election has been ongly stated as 6th Ociober , 
1990 in the election petition ). 


97 . in paragraph 11 , it has not been stalcd anys heic that 
R . V Janakiraman is an agent and with the consent of the 

diuino1 candidate appointments have been made . As already 
pointed out, no appointment has been made till 6111 October . 
1997, the date of declaration of results . The appointnients 
to the various Corporations have been made by the Lieute 
nant Governor , Union Territory of Pondicherry and not by 
the Chief Minister . 


101. Functioning of Government in a Staie is governed by 
Article 166 of the Constitucion , which lays down that there 
shall be a Counsel of Ministers with the Chi i Minister at the 
Head to aid and advise the Governor in cxe cise of hus func 
tions except where he is required to exercise his functions 
under the Constitution in his discretion . Aicle 166 of The 
Constitution provides as to the couduct of Goveriment busi 
ness. Article 166 ( 1 ) provides that all execut, va acijons of the 
State Government shall be expressed to be taken in the name of 
the Governor. This clause relates to the cxe uitiva action that 
has to be expressed in the shape of the formal order or 
notification . It prescribes the mode in which an executive 
action has to be expressed . Every executie decision need 
not be as laid down under Article 166 ( 1 ) , lat, when it takes 
the formality of an order , Art. 166 ( 1 ) has to be complied with . 
Unless and until an order is expressed is the name of the 
Governor as required by Article 166 and communicated to 
the party concerned , it cannot be said to be an order by the 
State Government or Government as the cise may be. The 
Order has to be expressed in the name of the Governor as 
expressed by Article 166 ( 1 ) and then it has to be communi 
cated . Till a decision is taken by the executive and it is 
expressed in the shape of a formal order or notification or 
drawn up . it cannot be regarded as an ords or notification 
or proceeding or decision whicn binds the Sti te or which gives 
effect to an order or notification As always before that stage , 
the authority making a decision could chan s his mind on 
his being apprised of some new materials or for other valid 
reasons. Thus, till 8th October, 1997 on which date the 
apnointments have been notified to the office of Chairman of 
various Corporations, it cannot be even suggested on the basis 
of a news item which is only suggestive . i cannot be even 
suggested that there has been an anmintmut or certain pro 
cess have started during the neriori of lection . 


98. A legal contention has been raised as to who is the 
authority to make appointments and what is the scope of 
powers that are being exercised by the Lieutenant Govern 
and part played by the Ministry in the Union Territory of 
l ondicherry , in detail at the hearing. 


99 . Admittedly, no nouiration appointing Chaumans 10 
five Corporations have been made before the declaration of 
results nor any notification has been issued by the State 
Government or by any other authoriy competent to make 
the appointments. As suhh , it cannot be said that the subse 
quent appointment of Chairman to the State owned five 
Corporations would imount to corrupt practice on the part 
of the returned candidate so as to hold that the returned can 
didate is guilty of corrupt prictice . The learned counsel for 
the petitioner relied upo : a portion of the model code of 
conduct, which code of conduct is neither statutory nor it 
would be of any assistance to the election petitioner. It is not 
the case of the election Dutitioner that the returned candi 
date is the cause of cause for the appointments made subse 
guent to the declaration of results, Nor it has been averred 
that the returned candidate had assured the silting members 
of the Legislative Assembly not to contest on the assurance 
that they wiil be appointud as Chairman of the one or other 
of the Government Under trikings. Even such a case has not 
been set out in the said paragraph . Nothing has 
been suggested to the returned candidate . But what is alleged 
against Mr. R . V . Janukiraman . Chief Minister, Unjon 
Territory of Pondicherry , even according to the election peti 
tioner, had offered appointments to other sitting members of 
the Legislative Assembly . Even assuming that there was 
a suggestion or proposal to appoint Chairmans to various 
Government Corporations or Undertaking , in the absence of 
any averment to connect the same to the returned candidate 
and in the absence of any avement or averments of commis 
sion of corrupt practice on the part of the returned candidate 
or his election agent, and it be absence of any consent of 
election agent, this Corist holds that para 11 also has not 
disclosed a cause of action which deserves a trial. 


102 . It has to be pointed out what Mr. R V . Janakiraman 
is the Chief Minister of Union Territory of Pondicherry and 
it is not as if all the proposals or decisions taken by the 
Council of Ministers are accepted by the Ad ninistrator and it 
ig the decision of the Administrator , namely , The Lieutenant 
Governor of Pondicherry which is the firal one. In fact 
the Constitutional Status, exercise of powéis and functions 
of the Chief Minister of this Ministry in Pondicherry 
and the Lieutenant Governor vis - a -vis Council of Ninisters in 
the other States and Governor are differe it. They are not 
identical as their powers are different and the constilutional 
provision also is distinct . 


103. In this respect, the constitutional p ovisions have to 
be referred to . Article 239 of The Constitų tion in Part VII 
of the Constitution relates to the Union Territories and it 
provides for the administration of Union Terijtories . The 
Union Territories are to be administered by tic Union Govern 
ment through an Administrator. A Unios Territory is a 
separate entity . The president is the execi tive head of the 
Union Territory and exercises the powers specially vested in 
him under Article 239 , Under Article 2 : 9 , de President 
occupies, in regard to Union Territories a position analgous 
to that of a Governor in a State . 

104. Section 318 )(b ) ( iii) of the General Clauses Act 
defines " Central Government " as including in relation to the 
administration of a Union Territory , the Administrator thereof 
acting within the scope of the authority given to him under 
Art. 239 of the Constitution . By reason of the said definition , 
the Administrator is compelant to exercise !l powers vested 
by the Constitutiop in the Centrai Government as are entrusted 
to him by the President under Article 239 ( i ). 


100 . It is the specific allegation of the election petitioner 
that after the declararion of results, appointments have been 
made to the office of the Chairman of various State Under 
takings and the appointecs are the members of the Legislative 
Assembly who belong to various political parties, Inciden 
tally , it has been alleged that it is a bargain between the poli 
tical parties at the time f election to Rajya Sabha post. How 
ever , I do not find any specific plea in this respect. Be that as 
it may , there being no averment or allegation made in this 
respect against the returned candidate , it cannot even be sug. 
gested that the returned candidate , coministed corrupt practice in 
this respect. What transpires between a third party and 
others . what is sought to be suggested , and too , without it 
specific plea, is of little consequence and as on thai score , it 
cannot even be imagined that the returned candidate is gujlty 
of corrupt practice . Further, the appointment to the five 


105 . Nextly , we have io refer to the status of the Admi 
nistrator of the Union Territory . The Aliministrator of a 
Union Trritory appointed under Article 239 is not a Consti 
tutional functionary like a Governor in a state . The Administ 
rator of the Union Territory of Pondicherry is not bound 
lo act on the advise of his Council of Ministers even in 
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matters where he is not required to act in his discretion by or 
under the Constitution . The Administrator of the Union 
Territory of Pondecherry is a delegate of th : President and 
cannot be equated to that of a Governor of a State . The 
Administrator of Union Territory of Pondicherry could very 
well differ from his Council of Ministers and may act under 
the order of the President 1. e., the Central Government. The 
difference between the status the position ofthe President and 
the Governor on the one hand , and the Adm nistrator of the 
Union Territory of the other could be compared from the 
languagi: found in Articles 74 and 163 with the language of 
Section 44 of the Government of Union Terri ories Act 1963. 
Sections 44 to 46 of the sald Act provides for setting up of 
a Council of Ministers in each Union Territory , their functions 
and po - vers . It is not necessary to set out the provisions 
Damely sections 44 to 16 of the Government of Union 
Territories Act 1963 is the 13500 has already been decided 
by the Apex Court in Devji Vallabhbhai v . Administrator Goa, 
Daman and Diu reported in AIP 1982 SC . 1029 The rele 
vant passage reads thus:-- 


" The second linb of the proviso to Section 44 ( 1) enables 

the Administrator that in the eveni of a difference 
of opinion between him and the Councii of Minis 
lers not only he cari refer the matter to the President 
but during the interregnum where ine patter is in 
his opinion so urgent that it is necessary for hini 
to take immediate action , he has the power to take 
such action or to give such duections in the matter 
as he deems necessary. In other wards during the 
interregnum he can completely over ride the advice 
of the Council of Ministers and act according to 
his right. Neither the Governor nor the President 
enjoys any such power. This basic functional differ 
ence in the powers and position enjoyed by the 
Governor and the President on the one hand and 
the Administrator on the other is 80 glaring that 
it is not possible to hold on the analogy of the 
decision in Shamsher Singh s Cuse that the Adminis 
trato is purely a constitutional functionary bound 
to act on the advice of the Council of Ministers and 
cannot act on his own ." 


106 . fo AIR 1985 SC 357 (Goa Sampling Employees 
Association V . G . S . Co ., of India Pvt. Ltd .), it has been 
held that the concept of State Government is foreign to the 
administration of a Union Territory which has to be adminis 
tered by the President through an Administrator appointed 
by hig . The position of Administrator is little different from 
that of a Governor of a State. Such an Administrator can 
differ with his Coucil of Ministers and he must then obtain 
the oricrs of the President, meaning therehy of the Central 
Goverilmerit. Therefore the Administrator of a Union Terri 
tory dives not qualify for the description of a State Govern 
ment. The Apex Court held thus : 


" The position , the power, the duties and functions of the 

Administrator in relation to the President have been 
Overlooked . On a conspectus of the relevant pio 
visions of the Constitution and the 1963 Act, it 
cleariy transpires that the concept of State Govern 
ment is foreign to the administration of Union Terri 
tory and Article 239 provides that cvery Union 
Territory is to be administered by the President. The 
President may act through an administrator appoint 
ed by him . Administrator is thus the delegate of 
the President. His position is wholly different from 
that of a Goveror of a State . Administrator can 
differ with his Minister and he must then obtain 
the orders of the President meaning thereby of the 
Central Government. Therefore , at any rate the 
administrator of Union Territory does not qualify 
for the description of a State Government." 


" Article 74 provides that there shall be a Council of 

Ministers with the Prime Minister at the head to 
aid and advise the President who, shall in the exer 
cise of his functions, act in accordance with such 
advice The proviso to the Article is not material. 
Similarly , Art. 163 provides that there shall be a 
Council of Ministers with the Chief Minister at the 
head to aid and advise the Governor in the exercise 
or his functions, except in so far as he is by or 
under this Coostitution required to exercise his 
functions or any of them in his discretion . Once 
we compare the language of Arts. 74 and 163 with 
the language of s . 44 of the Act, the difference 
between the position of the President and the Goy 
error on the one hand and the Administrator of the 
Union Termtory on the other becomes manifest. 
The first difference is that he is similarly situated 
with the Governor but not with the President when 
he is to act in nis discretion under the Act Further . 
the Administrator has to act on his own unaided 
by the Council of Ministers when he is in exercise 
any indiciat nr runsi- Iudicial functinns . The nearest 
anniamy to this ovision is one m he found in Art . 
21773 ) when the Provident ha to Antermine the are 
of a Judge of the High Court. It has been held that 
while exercising the power conferred by Art. 217 ( 3 ) , 
the President discharges a judicial function and is not 
roguired to act on the advice of the Council of 
Ministers his only obligation being to decide the 
question about the age of the Judge after consulting 
the Chief Justice of India ( see Union of India V . 
J . P . Mitter, ( 1971 ) 3 SCR 483 ( at p . 504 - 508 ) : 
( AIR 1971 SC 1093 at np . 1105 , 1106 ) . But there 
the analogy endes . The Administrator evn în 
matters where he is not required to nct in his discre . 
tion under the Act or where he is not exercising any 
judicial or quasi judicial functions, is not bound 10 
act according to the advice of the Council of 
Mipisters. This becomes manifest from the proviso to 
S .44 ( 1 ) . It transpires from the proviso that in the 
event of a difference of Opinion between the Admi 
nistrator and his Ministers on any matter , the Admi. 
nistrator shall refer the matter to the President for 
decision and act according to the decision givene 
thereon by the President. If the President in a given 
situation agrees with what the Administrains opince 
contrary to the advice of the Council of Ministers . 
the Administrator would be able to prerride the 
advice of the Council nf Ministers, under the provien , 
obviously the President would not according to the 
advice of the Council of Ministers given under Art. 
74 . Virtually , therefore , in the event of a difference 
of opinion between the Council of Ministers of the 
Union Territory and the Administrator, the right to 
decide would vest in the Union Government and 
the Council of Ministers of the Union Territory 
would be bound hy the view taken by the Union 
Government. Further , the Administrator enjoys still 
some more power to act in derogation of the 
advice of the Council of Ministers, 


107. On consideration of the provisious contained in Part 
VII of the Constitution and the provisions of the Governa 
ment of Union Territories Act, 1963, it has to be held that 
the Lieutenant Governor of Union Territory of Pondicherry 
is not bound by the decision of the Council of Ministers as 
in the case of Ministry in other states , like Tamil Nadu . It 
is the decision of the Central Government of the Adminis. 
trator of the Union Territory as the case may be, by which 
administration is being carried on including the appointments 
to the office of Chairman of various Corporations. 


108. In effect, the advice of Chief Minister or the Council 
of Ministers in the Union Territory of Pondicherry need not 
necessarily be accepted or acted upon by the Administrator 
and it is the decision of the Central Government or the 
Admir.istrator as the case may be . The appointments refer 
red ic by the election petitioner are that to be made by the 
Administrator and it cannot be assumed that it is the decision 
of the Chief Minister , or the matter, is that of he Council 
of Minisers in the Union Territory of Pondicherry . As such , 
it cannot be held or suggest that there is political bargain , 
which is sought to be made out for the prospect of the re 
tuire candidate . As already held , the returned candidate 
canno he held to be guilt of corrupt practice, nor the Chiey 
Minis er Mr. R . V . Jajakiraman could have taken such & 
decisinn . Factually , the appointments havo he : quade long 
after the declaration of results , 


109 . Harking back , it has to be pointed out that the re 
turned candidate , on the averments set out in para 14 of the 
election petition it is alleged is guilty of corrupt practices. 
Further there has been no pleading or consent. There is au 
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pleading of agency either explicit or implicit and mere repeti 
tion of statutory words as found in the Representation of 
People Alt is ui no consequence or avau , Consen . of time 
returned candidate is the lifeline of the allegations relating 
lo Colupt praluce . in the absence of a dennate piea with 
machal paniculars oi the allegations of corrupt practice , in 
tii . Pul graph as well , this court holds that there is no 
trahle issue aries in this respect . 

110 . The Model Code of Conduct is relied upon by Mr. R . 
Subramalan , te Icarned counsel for the election petiuoner . 
It is suil a inol . 1 code and the petitioner in an election peti 
tion should est. olish his case and bring the same under any 
one or more oi the glounds set out in Section 123 of The 
Renit schluion of 172 People Act, while seeking to set aside 
the election of a ieturned candidate ou grounds of corrupt 
proctice . 

111 . Before concluding it has to be pointed out that ac 
cording to pet tirrer the alleged expenses were met by the 
Government or Union Territory of Pondicherry in respect of 
two alleged corupt practices. The Government cannot be 
held to he agent ; or such a plea is available or pleaded . The 
Government a uld never be the agent of a candidate much 
Jess a returnert candidate as held in AIR 1970 SC 211 and 
1982 NOC 70 (Guj) this also fails. 

112 . T or all the above reasons , this court holds that even 
in respect of paragraph 11 of the election petition also , no 
triahle issue ai ses for trial. As already pointed out even 
accep !aing the Vejments set out in paragraph 11 of the elec 
tion petition , it s Court holds that the returned candidate 
cannot he held to have committed corrupt practice as alleged . 

113 . Paragraph 12 of the election petition is a general state 
ment and it does not refer to any of the specific allegations 
of corrupt practice . Paragraphs 13 and 14 have already been 
considered and striking off has been ordered . As regards 
para 15 , though the returned candidate had not prayed for 
striking off , it automatically follows that there is no triable 
issue arises even in respect of that paragraph as it is only 
by way of reiteration of the reliefs prayed for . In the re 
manin portions of the election petition as well no issue much 
less triable iss ? arises, 

114 . In the circumstances, on a due consideration of all 
the coliicntions raised hy the Counsel for the election peti 
tioner and the returned candidate . the Original Asplication 
No. 298 / 98 hrs to beallowed and consequently , pisagraphs 
5 to 11 , 13 " 14 are ordered to be struck off from the 
election reti io " Hence as a further consequence , it has to 
be held that nothing further remains to be decide in the 
election petitira. Hence , this Court will have to pass a con 
Sequential ord s which is the final order in the Election 
Petition on that higie In the ciiciimstances the Original 
Arp ication No 298 /98 is allowed as prayed for. As a 
further consedience , this Court also holds that the clection 
petit on deset is to be dismissed following the decisions 
of Their ! ord hing of the Supreme Court in AIR 1994 SC 
2277 IS .ihach Desai V Sharad J. Rao ), AIR 1986 SC 1253 
( Ash - Huasai V . Rajiv Gandhi) and it is unnecessary to refer 
refer mulinn ! ity of the case law . 

115 . Arnard 7clv , the Original Application stands allowed 
as prave i fas and the Flection Petition staro dismissed under 
Saction 83111 of the Representation of the People Act, 1951 
read with the Corte of Civil Procedure , 1908 . The parties 
to hanr their resteci ve costs in the original appli - alion as 
well as in the plection petition . 

Witness The Hon ble Thin Manmohan Singh iberhan , 
Chief Turstino at Madras aforesaid , this the 18th day of 
August, 1998 . 

Sd ./ - Iegle , 
Assistant Registrar . 

Original Side- II. 
[No. 82 /CS-POND /1 1981 

Dy Order , 
SHARAN PAL SINGH , Secy . 
Farorat, 29 FACT , 2000 


New Delhi, the 29th September, 2000 
O .N . 162 . - In pursuance of clause ( b ) of sub 
section ( 2 ) of Section 116C of the Representation of 
the People Act, 1951 ( 43 of 1951 ) , the Election 
Commission of India hereby publishes the order dated 
19- 1 -2000 of the Supreme Court of India in Civil 
Appeal No . 3871 of 1999 arising from the order 
dated 18 - 8 -98 of the High Court of Judicature at 
Narayanasamy vs. C . P . Tbirunavukkarasu ) . 

IN THE SUPREME COURT OF INDIA 
CIVIL APPELLATE JURISDICTION 

CIVIL APPEAL NO . 3871 OF 1999 
Mr. V . Narayanaswamy 

. .. Appellant 

versus 
Mr. C . P. Thirunavukkarasti . . . Respondent 

JUDGEMENT 
D . P . Wadhwa, J. 

This appeal is directed against the judgment dated 
August 18 , 1998 of the Madras High Court allowing 
the miscelianeous application ( Original Application 
No. 29898 ) filed by the respondent under Order 6 
Rule 16 ( 1 ) and Order 7 Rule 11 ( 2 ) of the Code of 


le 11 (2 ) Under Orlication 


1616 . Striking Out pleadings. - The Court may at any stage of 
the proceedings order to be strick out or amended any matter 
in any pleading 
a ) which may be unnecessary, scandalous, trivolous or vexa 

tious , or 
(b ) which may tend to prejudice, embarrras or Jelay the fair 

trial of the suit, or 
(c ) which is otherwise an abuse of the process of the Court ." 
“ Rejection of plaint. — The plaint all be rejected in the 
following cases : 
(a ) where it does not disc ose a cause of action , 
(b ) where the relief claimed is undelivered , and the plaintiff , 

on being required by the Court to correct the valuation 
within a time to be fixed by the Court, fails to do so . 
where the relief claimed is proscrly valued but the plaint 
is written upon paper insuficiently tamped , and the nlain 
tiff on bring required by the Court to supply , the req 
uisite sta np - paper wwithin ?. time to be fixed by the 

Court, fails to do co . 
(d ) where the suit appears from the statement in the plaint 

to be barred by any law . 
Provided that the time fixed by the Court for the correc 
tion of he valuaion or supplyin , of he requisite sta np -papers 
shall not be extendest unless the Court, for reasons to be 
recorded , is satisfied that the ; ipfiff was prevented by any 
cause of an exceptional nature fic ;n correcting the valuation 
or suinolving he realisite stamp-rarers as the case may he. 
within the time fixed by the Court and that refusal to extend 
śich time would cause grave injustice to the plaintifr " . 


39 . 37 16 ? --- T7 faian SITUTT 1998 1 
f tat . 1 ( at . FTITTOTTEETH TH 01 . 07 . 
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Civil Procedure ( for short the Code ) and thus 
holding that the election petition filed by the appellant 
under Sec -ion 100 ( 1 ) ( b ) and ( d ) of the Represen 
tation of the People Act, 1951 ( for short the Act ) 
stands dismiss : d under Seclion 83 ( 1 ) of the Act read 
with the Code . In the clection petition appellant had 
challenged the election of the respondent to the 
Council of States ( Rajya Sabha ) from the Pondi 
cherry Legislative Assembly . 

On September 16 , 1997 Election Commission 
issued a notit cation calling upon the Legislative 
Assembly of lie Union Territory of Pondicherry to 
fill up the vac arcy on the completion of the term of 
the appellant in llic Rajya Sabha . The notification also 
stipulated the clection schedule . By the same notifi 
cation the Se retary , Pondicherry Legislative Assem 
bly was appointed as Returning Officer for the elec 
tion , On September 26 , 1997 the Election Commission 
released the list of contesting candidates. These were 
the appellant belonging to the Indian National Cong 
ress ( INC ) and the respondent belonging to Dravida 
Munnetra Karhagam ( DMK ) . On October 23, 1997 
election was told and results declared the same day. 
Out of the trial electorate of 29 members of the 
Legislaiive Assembly 27 cast their votes . Respondents 
poled 15 vote , the appellani 12 . On October 7 , 1997 
notification da tad October 6 , 1997 to this effect was 
published in the Government Gazette . On November 
17 , 1997 aprellant filed the election petition in the 
High Court challenging the election of the respondent. 
He alleged that election of the respondent was vitiated 
due to corrup : proctice within the meaning of Sectinn 
123 ( 1 ) ( B ) h ) and Section ( 1 ) ( d ) 4 of the 
Act, committed by the respondent, his agents and 
other persons with the consent of the respondent. 


The appellant alleged the following corrupt prac 
tices committed by the respondent : 

Respondent was proposed by Mr. R . V . 
Janakiraman , Chief Minister belonging to 
DMK . For the second set of application the 
name of respondent was proposed by 
Mr, C . Jayakumar, Minister in the Govern 
nient of Pondicherry . The proposals were 
seconded respectively by Mr. M . 
Kandaswam ; ; Deputy Speaker and Mr. K . 
Rajaseklieran , Parliamentary Secretary to 
the Chief Minister. All these four persons 
acted as agents for the respondent in the 
election , ( para 6 of the clection pe! ition ). 
After the commercenient of the election 
process on September 26 , 1997 Govern 
ment of Pondicherry announced appoint. 
ment of Chairmen for five Stałe owned 
corporations. It was published in the daily 
newspaper Daily Jhanthi on September 27 , 
1997 . None of the nominees was from 
Congress . This allunted to exercise of 
undue influence to secure the votes of the 
MLAs, particularly the MLAs who were 
nominated as Chairmen . The Government oi 
Pondicherry was headed by Mr. R . V . 
Janakiraman , who acted as agent of the 
respondent. Announcement of the notifica 
tion inaterilly the result of the election . 
( para 11 of the election petition ) 


After bei 3 


MLAS,in to most 


- 


- 


partiya da 


3 “ 123. Corrupt practices. The following shall be deemed to 
he corrupt practices for the purposes of this Act, 
( 1) “ Bribery " , That is to say 

( A ) . . . . . . 
( B ) the receipt of, or agreement to receive , any gratifi 

cation , whether as a motive or a reward 
( a ) by a person for standing or not standing as , or 
for wi hidrawing or not withdrawing from being, a 
candid .ite , or 
(b ) by any person whomsoever for himself or any 
other jerson for voting or refraining from voting or 
inducit g or attempting to induce any electos to vote 
or refrain from voting, or any candidate to withdraw 

or not to withdraw his candidature ." 
Explanation . For the purposes of this clause the term " grati 
fication " is not restricted to pecuniary gratifications or gratifi 
cations estinate in money and it includes all forms of enter 
tainment and al forms of employment for reward but it does 
not include the payment of any expenses hona fide incurred 
at, or for the pi rpose of, any election and duly entered in the 
account of elect on expenses referred to in section 78 . 
( 2 ) Undue infiience , that is to say , any direct or indirect 
interference or attempt to interfere on the part of the candi 
date or his agent, or of any other person with the consent 
of the candidat or his election agent , with the free exercise 
of any electoral right. Provided that 


After the date of the election was fixed for 
October 3, 1997 the appellant wanted to 
meet all the MLAs at Pondicherry . How 
ever, MLAs belonging to DMK , Tamil 
Manila Congress . Communist Party of 
India , Pattai Makkei Katchi, Janata Dal 
and also independent MLA were not avail 

able in Pondicherry. The MLAs were taken 
. - - - - -- - - -- - - - - - - - 
(c ) . . . . . . 
( d ) that the result of the election , in so far as it concerns 
a returned candidate , has been materially affected 

(i) . . . . . . 
(ii) by any corrupt practice committed in the interests 
of the returned candidate hy an agent other than big elec 
tion agents , or 
(ii) . . . . . . . 

(iv ) . . . . . . . 
the High Court shall declare the election of the returned can 
didate to be void . 
( 2 ) ff in the opinion of the High Court, a returned candidate 
has been guilty by an ageat, other than his election agent of 
any corrupt practice but the High Court is satisfied 
(a ) that no such corrupt practice was committed at the 

election by the candidate or his election agent, and 
every such corrupt practice was committed contrarv 
to the orders , and without the consent of the candi 

date or his election agent; 
b ) Omitted . 
( c ) that the candidate and his election agent took all 

reasonable means for preventing the commission of 

corrupt practices at the election , and 
(d ) that in all other respects the election was free from 

any corrient practice on the part of the candidate 

or any of his agents . 
then the High Court may decide that the election of the retur 
ned candidate is not void " , 


4 " 100 . Grounds for declaring election to be void ( 1 ) Subject 
to the provisio is of sub -section (2 ) if the High Court is 
of opinion 


(c) 


reasonabpracti 


( b ) that any corrunt practice has been committed by a retur 
ned c:undidate of his election agent or by any other person 
with the consen of a returned candidate or his election agent; 


The 
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out of Pondicherry , entertained there and 
wers brought back to Pordicherry on Oc 
Tober 2 , 1997. Similarly except two Minis 
ters , Mr. S . P . Sivakumar and Mr. R . 
Viswanathan . ry clher Minister was avail 

ble in Pondicherry . The Chief Minister 
Mr. R . V . Janakirullan took the MLAs and 
kept them at Hotel Ashok . Pondicherry by 
providing all facilities to them from Sep 
tember 25 , 1997 to September 27 , 1997. 
Thereafter the MLAs were shifted to 
Mihabalipuran and entertained in five star 
hoʻels . Complaint to this effect was sent by 
th app : 19nt to the Election Commission 
On Octobar 2 , 1997. ( part 7 of the clection 
petition ) 
Mr. C . Jayakumar , who had proposed the 
name of the respondent, took Mr. Kanda 
swamy and Mr. Rajasek heran to Goa wili 
a view to influence them . They were taken 
itite in a Governinent vehicle bearing re 
gistration No PY - 01 - C - 2345 and PY -01 
D - 9289 on September 27, 1997 , returning 
C . October 1, 1997 . In Goa all the three 
siuled in Government Guest House . Entire 
cienses for their travel and stay at Goa 
we met by the Government of Pondj 
che rry. Both Mr. Kandaswainy and Ms. 
R $ jasekheran were taken to Goa and en 
certained there as a reward for voting in 
favour of the respondent. They were influ 
cuced to cast their votes in favour of the 
respondent. This conduct of Mr. C . Jaya 
kumar, who was agent of the respondent, 
aniounied to corrupi practice. Both Mr. C . 
Jayakumar and Mr. R . V . Janakiraman , the 
Chief Minister , did t ie corrupt practice with 
the consent of the resnouident, which mate 
rially affected the election result in so far 
as it concerned the respondent. 
Mr. N . Keslovan , another agent of the reg 
pondent, also influenced Mr. R . Rajaraman 
Janata Dal MLA . Mr. N . Keshavun , MLA 
is the Government whip belonging to DMK 
Mr. R . Rajaraman was kept at Ashok 
Hnte ! at Pondicherry and " hen taken 
to Kovalem , Chenglenut District, then 
to Trupati in Government vehicle 
Bring registration No PY -01 -6667 and 

en hrolight back to Pondicherry on Octo 
her ? , 1997. Entire expenses of this trin 

yere horre by the Government of Pondi 
cherry headed by Mr. R . V . Janakiraman , 

an arent of the respondent. 
In the counter affidavit filed by the respondent on 
Mnv 75 , 1008 hr denied all the allegations made 
nooirs him it was calimitted that the allegations of 
ccrrimi practices alleged in the clection petition were 
vague 20 vincoccifir an lerefi of material 
facts and 199ti culars . It was also sumbitted 
that the election atitinn be dismissed under Order 6 
Rilla 16 amor ! Order 7 Rule 11 of the Code . On the 
some ! ! tha sfondent lo filed a miscellaneous 
applicatinn ( piano į Application No . 298 of 1998 ) 
nrnying for sariling out the paragaraphs 5 to 11 , 13 
ind 14 of the election nelition on the ground that 
material facts were not stated in the election petition 
ar rraving for disrnissal of the election petition to 
2709 GU12900 - 3 


that score , Respondent also raised objection to the 
validity of the verification to the petition and to the 
affidavit ir. support of the allegation of corrupt prac 
tices. The appellant led rejoinder to tic counter 
atidavit and reply to the miscellaneous afplicant re 
affirming what he had said in the election petition . 
He said the election petition was duly verified as per 
lai and the affidavit legally correct . 

On thc picadings of the parties High Court 
franied it ! Suues Houstur by the inpugjed judge 
ment datel August 18 , 1998 High Court allowed the 
miscell : 20 epiication of the respondert and dis 
inis cum lection petition without holding, any trial. 

agrich .diprell. " op leave in appeal and this is 
how the 11tor is bc1 US . 

Mr. Murli Bhandare , learned senior counsel for the 
appellant, confined his submissions to corrupt prac 
tices allcgrid in paras 6 , 7 , 8 , 9 & 11 of the clection 
peilion , u hich have been noted above. He submitted 
that High Court was in error in dismissing he election 
peti ion without trial on the ground that inatorial 1:! C ! S 
were not et ol!t when llob Court itself had framed 
issues rote basis of the material facts set out the ! : 
tion petiti . He said High Court filca! 111 pre 
ciating the crucial distinction between m :terial fac 
and material particulars and thai High Court also failed 
to take notice of the decis, , an of this Court in D . 
Ramachar dran vs R . V . Jinakiraman? and villers 
( 1999 ( 3 ) SCC 207 ! holding that tlic couri cannot 
dissect the pleadings into several parts o consider 
whether ench one of them disclosed a cause of action 
Mr. Bhan tare said following questions aro e for con 
sideration by this Court : - - 
( i ) Whether the Higa Court was justified in dis 

missing the clection petition without t:1. 1 
although material facts were set out in 1! : 

petitioner and issues were framed for trial. 
(ii ) Whether the High Court was justificd in cn . 

tertaining a miscellaneous application on 
hehalf of the returned candidate for strikin ! 
out paragrap ! 5 to 1l, 1.3 and 14 of th : 
election petition after {raming issues for fria ! 
on the basis of the pleadings and After hear 

ing the parties. 
(i ) Whether the High Court was just fed in dis 

secting the pleadings into several posts to 
consider whether each one of them discloses 

a cause of action 
(iv ) Whether the High Court was justified in re 

jecting the election petiticn without trial with 
rut appreciatin , the crucial disiirction bet 

veen material facts and material particulars 
We may refer to the verification to the election peti 
tion and also to the affidavit, which is required to be 
filed , in vie form prescribed , by the appe lant: 
" VERIFICATION 

I, Mr. V . Narayanasamy, son of Sri Veiu , residing 
at No. 5 , Ellaiamman Koil Street, Pondich arty - l , the 
petition r verein do hercby declare that what all stated 
in the above paragraphs 1 to 15 are all true 
to the best of my knowledga , information and belief 

Verified at Chennai this 17th day of November, 
1997 . 

Petitioner." 


Sri Veu, te 


in therer jerein da ne Koil Street, 


- 


- 


-- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


-- 


- 


-- 


----- 
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" AFFIDAVIT OF V . NARAYANASAMY 

proper verification to the election petition and the 

defective afridavit required to be filed in the form pres 
I Mr. V , Narayanasamy, son of Velu , Hindu, aged cribed ? Ihe respondent says that when the petition 
about 50 years, residing at No. 5 , Ellaiamman Koil 

lacked even material facts and since the petition did 
Street, Pondicherry - 1 now temporarily come down to 

not disclose cause of action for having commitied any 
( hennai, the petitioner in the Election Petition calling 

corrupt practice , for, all these reasons High Court was 
in question the Election of Shree C . P . Thirunavukka 

justified in dismissing the petition at the threshold with 
casu , the respondent in the Election Petition , makes 

out going for a tçial. 
srlemn affirmation Oath and say : 

In support of their rival contentions various deci 
i (a ) that the statements made in paragraphs 7 to sions of this Court were cited at the Bar. We may 
10 of the accompanying Election Petition 

refer to some of them . 
about the commission of the corrupt practice 
of gratification as a motive or reward for In Ch . Subbarao vs. Member, Election Tribunal, 
securing votes and undue influence as referred Hyderabad [ ( 1964 ) 6 SCR 213 ] (CB ) eléction peti 
under Section 123 ( 1 ) (B ) and ( 2 ) of the tion was type written and the copies which accoth 
particulars of such corrupt practice men panied the petition were carbon copies of the type 
tioned in paragraphs 7 to 10 of the same written script, so there was no question of the copies 
petition are true to knowledge . 

being other than true copies. The copies bore two 
( b ). That the statements niade in paragraph 7 to 

signaturos in original of the petitioner authenticating 
10 of the accompanying Election Petition 

both the contents of the petition as well as the veri 
about the Commission of the corrupt prac 

ficattion thereof. The petitioner, however, did not 
tice of gratifications a motive or reward for 

insert the words " true copy " before or above the 
securing votes and undue influence as re 

signatures . High Court considered that this rendered 
ferred under Section 123 ( 1 ) ( b ) and ( 2 ) of 

the petition filed not in accordance with Section 
the Ropresentation of the People Act , 1951 

81 ( 3 ) of the Act and on that ground the petition 
and the particulars of such corrupt practice 

was dismissed . The view of the High Court was 
mentioned in paragraphs 7 to 11 of the same 

challenged before this Court. While explaining the 
petition are true to my information ; 

proposition that an election petittion was not to be 

equated to an action at law or in equity but that as 
( c ) That the statments made in paragraph 11 of 

the rights wero purely the creature of statute, if the 
the accompanying Election Petition about the 

statute rendered any particular requirement manda 
Commission of corrupi practice of gratifica 

tory , the courts possessed and could exercise no dis 
tion as a motive or reward for securing votes 

This Court 
and undue influence as referred under Sec 

penging power to waivc non -compliance . 

held that the alleged defect in the petition did not 
tion 123 ( 1 ) ( B ) and ( 2 ) of the Represen 

constitute non - compliance with the provisions of Src 
tation of the People Act, 1951 and the parti 

tion 81 ( 3 ) of the Act as there was substantial coinp 
culars of such corrupt practice mentioned 

liance with those provisions. In coming to this con 
in paragraph 11 of the same petition are true 

clusion , the Court relied on its earlier Constitution 
to my information ." 

Bench drcision in the case of Murarka Rachey 
Both the verification and the affidavit do not meet Shvam Ram Kumala vs. Roop Singh Rathore & Ors. 
the requirement of law . 

[ ( 1964 ) 3 SCR 573 }. 
In the counter affidavit filed to the election petition , 

In Murarka Radhey Shyam Ram Kumar s 
the respondent had specifically for striking out paras 
5 to 11, 13 and 14 of the election petition on the 

case ( ( 1964 ) 3 SCR 573 ] (CB ) this Court held 

that defect in verification which is to be made in the 
ground that in those paragraphs there were no material 

manner laid down in the Code of Civil Procedure , 
facts and that material facts necessary to constitute 

1908 for the verification of pleadings as required by 
cause of action had not been pleaded . He had also 
prayed for dismissal of the election petition under 

clause (c ) of Section 81 ( 3 ) is not fatal to the main 
Ordet 6 Rule 16 and Order 7 Rule 11 

tainability of the election petition . The Court then 
of the Code . Appellant, it appears , filed his 

considered the arguments relating to the affidavit 
rejoinder denying that the material facts had 

which accompanied the election petition in respect 
not been stated or that the petition had not been verified 

of corrupt practice alleged in the potition . The argu 
properly or the affidavit in support of corrupt practice 

ment was that the affidavit was neither in the pres 
did not conform to the requirements of law . In the 

cribed form nor was it properly sworn as required 
miscellaneous application ( Original Application 

by the Rules under the Conduct of Election Rules , 

1961. Therefore , there was a failure to comply with 
No. 298 / 98 ) , the respondent had again prayed for 
striking out the paragraphs 5 to 11. 13 and 14 of the 

the provisions of Section 83 ( 1 ) of the Act. Further 
election petition as well as for dismissal of the election 

argument was that an election petition under Section 
petition on the grounds that the averments pleaded in 

81 must comply with the provisions of Section 83 
those parakoraphs did not give rise to li ) " ny triable 

and unless it complies with those provisions, it is 
Issue and (ii ) the election petition suffered from lack 

not an election petition under Section 81. The Conist 
of valid verification and the affidavit . Again in reply 

approved the view of the Election Tribunal that the 
to this , the appellant denied that there were no material 

affidavit was in the prescribed form hut due to in 

cxnerience the Oath Commissioner had made a mis 
facts and that the verification in the artition was not 
prones or that the affidavit was not in acsordance with 

fake in the verification portion of the suffitavit . This 
the Rules, 

Court did not think that the detect in the verification 

chie to the inernerience of the Oath Commission is 
The question , therefore before us, in what it the such a fatal detect as to require the dismissal of the 
offect of lack of material facts , material particulars, Persian petition . 


- 


by the form northio affidard in the petition the aftidos 


- 


- 


- 


- 


- 


- 


-- 


- 


- 


- 


- 


--- 


- 


-- 


thomione petiteld thatch it was hirements lure to buy the 

P clause -ation rimaiwhere severest of no com affidavit 


-- 


- 


- 


- 


- 


- 


- 


- 
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In Daulat Ram Chauhan vs . Anand Sharma (AIR Representation of the People Act, 1951 and the Kules 
| 1984 SC 621 = ( 1984 ) 2 SCC 641 ] ( 2 ] ) , this Court і щоu thешger, Prсiншiay ( ojecиод raased by 
laid two propositions : 

E appellant, we successivi candidate , about the main 
" 1 A peiron may , due to sympathy or on his 

Lamavuuty on the peuuon , was negulved by we Hugo 

Louri, Aguņst what order he came to this court. Ons 
own , support the candidature of a pari 

ol une questions before this Court was 11 we elecuon 
clar candidate but unless a close and direct 

peon Was hable to be dismissed under Section 83 
uexus is proved between the act of the per 

of thy Au primarily on the ground that we andava 
son and the consent given to him by the 

fried by wie original petitioner was not strictly in con 
candidate or his election agent, the same 

forminy with Form 25 , inasmuch as the verification 
would not amount to a pleading of corrupt 
praciice as contempla .ed by law . It can 

as regaras the averments based on knowledge and tho 

avei alcals based on information had not been mado 
slot be left to time, chance or conjecture 
for the court to draw 

bepaalay as required by the said Form prescribed by 
an inference by 

kule 95 - A of the Rules . This Court considered various 
adopting an involved process of reasoning, 
In fine, the allegation must be so clear and 

provisions of the Act, particularly Part VỊ erutled 

" Despuies Regarding Elections" and said that it con 
specific that the inference of corrupt prac 

stituted a self -contained code. It was submiited by the 
tice will irresistibly admit of no doubt or 

appellant in that case that there was failure to com 
quaim . 

ply with even the basic requirements of an affidavit 
. 2 . Where the allegation of fraudulent practice and as a matter of fact it was a case of no compliance . 
is vien to two equal possible infcrcrices the 

This Court held that where several paragraphs of the 
pleadings of corrupi practice must fail. For 

election petition remain unattirmed under the verifica 
instance , A , or in this case Sood or Batish , 

tion clause as well as the affidavit, the unsworn alle 
joined or participated or was present in an gation could have no legal existence and the Court 
election rally or crowd and may have shou could pot take cognizance thereof. It was further sub 
ted slogans on his own without taking the mitted in that caso that proof of allegation of corrupt 
consent of the candidate concerned , this practice would visit the returned candidate with cer 
would not be a corrupt practice within the tain serious consequences and must, therefore , be view 
meaning of Section 123 ( 2 ) because the ele 

ed seriously . It was further held by this Court that 
ment of consont is wholly wan ‘ ing." 

inquiry being quasi -criminal in nature , the Court 
In F . A , Sapa & Ors. vs. Singora & Ors. ( ( 1991) 3 must always ipsist on strict compliance with the pro 
SCC 3751 ( 3. ) the question before the High Court visions of law in that behalf and failure to do so must 
*. was whether tho election petition was in conformity prove fatal. This Court said : 
with the requirenicnts of Section 81" and 836 of the 

" It is fairly well settled that our election law being 
I $81. Presentation of petitions:- ( 1 ) An election petition 

statutory in character must be strictly com 
calling in question any election may be presentod on one or 
| moto of the grounds specificd in sub -section ( 1 ) of section 

plied with since an election petition is not 
100 and section 101 to the High Court hy any candidato 

guided by ever changing common law princi 
at such olection or any cloctor within forty - five days from . 

ples of justice and notions of equity . Being 
but not earlier than the date of election of the retumed 

statutory in character it is essential that it 
candidate or if there are more than one return d candidato 
at the election and dates of their election are different, the 

must conform to the requirements of our 
later of those two dates. 

election law . But at the same time the purity 
Explanation . In this sub -section , " elector " means a per 

of election process must be maintained at 
son who was entitled to vote at the election to which the 

all costs and those who violate the statutory 
clection petition relates , whether he has voted at such elec 

norms must suffer for such violation . If the 
| tlon or not. 

returned candidato is shown to have secured 
mi (2 ) . . . . . . . . . . ( omitted by Act 47 of 1966 , %. 39 (w e.f. 

his success at the election by corrupt means 
14 - 12 - 1966 ) 

he must suffer for his misdeeds." 
1 (B ) Every clcction petition shall be accompanied by as many 
copies thereof as there are respondants men 

This Court observed that whero the petitioner han 
tioned in the petition , and every such copy shall be attes 
ted by the petitioner under his own signature to be a truc alleged corrupt practice that is not enough , proviso to 
copy of the petition . 

Section 83 demands that the petition shall be accom 
883. Contents of petition . - -( 1) An election petition - - 

panied by an affidavit in the prescribed form support ? 
( a ) shall contain a consice statement of the material facts 

ing the allegation of such corrupt practice and parti 
on which the petitioner relies ; 

culars thereof. The Court said : 
(b ) shall sot forth full particulars of any corrupt practice 
that the petitioner alloges , including as full a stato 

" Therefore , an election petition in which corrupt 
ment as possible of the names of the parties alleged 

practice is alleged stands on a different foot. 
to have committed such corrupt practice and the date 
and place of the commission of cach such 

ing from an election petition which does not 
practico ; and 

carry such an allegation . The legislaturo has 
( c ) shall be signed by the petitioner and verified in tho 

taken special care to ensure that ordinary 
mnonner laid down in the Code of Civil Procedure , 

verification will not suffice , it must be sup , 
1908 ( 5 of 1908 ) for the verification of ploadings : 

ported by an affidavit in the prescobed 
Provided that , where the petitioner - alleges any corrupt 

form , Form 25 has been prescribed for such 
practice , the petition shall also he accompanied by an afi 
davit in tho prescribed form in support of the allegation of 

an affidavit under Rule 94 - A of the Rulo . 
such corrupt practice and the particulars thereof. 

That rule says that the affidavit referred to 
(2 ) Any schedule or annexure to the petition shall also be 

in the proviso to Section 83 ( 1 ) shall be in 
signed by the potitioner and verified in the same manner as 

Form 25 . The form of the affidavit requires 
the petition . 

the deponent to state which of the paragraphs 
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of the election peution in which allegations 
of corrupt practice are made are based on 
nis own knowledge and which aia based on 
ais information . Section 86 ( 1 ) then man 
dates that the High Court " shall ” dismiss an 
election petition which does not comply with 
the provisions of Section 81 or Section 82 
or Section 117 of the R . P . Act. The language 
of this sub - sectiou is quite imprative and 
commands the High Couri, in n ) uncertain 
terms, to dismiss an eleciion petition which 
does not comply with the rcqu rements of 
Section 81 or Section 82. This inandate is , 
howetu ! , qualified by Suciion 86 . 5 ) referr 
to earlier . " 


of the Code and the resume of the case law 
discussed above it clearly emerges ( i) a de. 
fect in the verilication , if any , can be cured 
( ii ) it is not essential that the verificaton 
clause at the foot of the petitioil or the affi 
davit accompanying the same should disclose 
the grounds or sources of informaíion in re 
gard to the averments or allegations which 
are based on informatiou believed to be true 
( iii) if the respondent desires better parti 
culars in regard to such averments or alle 
gations, he may call for the same in which 
case the petitioner may be required to sup . 
ply the same and ( iv ) the defect in the affi 
davit in the prescribed Form 25 can be cur 
ed unless the affidavit forms an integral part 
of the petition , in whichi case the defect con 
cerning material facts will have to be dealt 
with , subject to limitation , wider Section 
81 ( 3 ) as indicated earlier . Similaily , the court 
would have to decide in each individual case 
whether the schedule or annexure referred 
to in Section 83 ( 2 ) constitutes an integral 
part of the election petition or not; different 
considerations will follow in the case of the 
former as compared to those in the case of 
the latter." 


In Gajanan Krishnaji Bapat and another vs . Daitaji 
Raghobaji Meghe and others ( AIR 1995 SC 2284 
( 1995 ) 5 SCC 347 ), this Court ilgain said : 


3 of the Acontain 
a which the perfect 


The Court then observed that the procedural precau 
tions intended to ensure that the person inaking the 
allegation of corrupt practice realizes the seriousnese 
thereof as such a charge would be akin to a criminal 
charge since it visits the party indulging in such prac 
tice with él twofold penalty and that is why this Court 
described it as quasi-criminal in nature . Il is, there 
fore, equa in essential that the particulars of the charge 
or allegation are clearly and precisely stated in the 
elcction petition to afford a fair opportu iity to the 
person against whom it is levelled to effectively coun 
ter the same [ sce K . M . Mani Vs. P . S. Anthony 
( 1979 ) ( 2 ) SCC 221]. This Court then said imam 
" Section 83 ( 1 ) (a ) stipulates that every election 

petition shall contain a concise s atement of 
the material facts on which the petitioner 
relies . That means the entire bun ile of facts 
which would constitute a complete cause of 
action must be concisely stated in an election 
petition . Section 83 ( 1 ) ( b ) next requires an 
election petitioner to set forth full parti 
culars of any corrupt practice allcged against 
a returned candidate . These particulars are 
obviously different from the ma erial facts 
on which the petition is founded and are in 
tended to afford to the returned candidate 
an adequate opportunity to effectively meet 
with such an allegation , The underlying idea 
in requiring the election petitioner to set out 
in a concise manner all the material facts 
as well as the full particulars , where com 
mission of corrupt practice is complained of , 
is to delineate the scope, ambit and limits 
of the inquiry at the trial of the election 

petition ." 
Then the Court held as under : 
" From the text of the relevant provisions of the 

R . F . Act, Rule 94 - A and Form 25 as well 

as Order 6 Rule 15 and Order 19 Rule 3 
- - - - - - - - -- - - - - - - - -- - - -- - - - - - - - - - - - - 
786 . Trial of election petitons - ( 1) to (4 ) 

( 5 ) The High Court may . upon such terms as to costs 
and otherwise as it may deem fit, allow the particulars of any 
corrupt practice alleged in the petition to he amended or 
amplified in such nanner as nav in its opinion be neces 
sary for ensuring a fair and effcctjyn trial of the petition , but 
shall not allow any amendment of the petition wirich will 
have the effect of introducing partculars of a corrupt prac 
tice not previously alleged in the petition . 

(6 ) . . . . . . . . 


“ 1 . Suction 83 of the Act provides that the elec 

tion petition must contain a coascise state 
ment of the material facts on which the peti 
tioner relies and further that he must set 
forth full particulars of the corrupt practice 
that he alleges including as full a statement 
as possible of the name of the parties alleg 
ed to have comunitted such corrupt practices 
and the date and place of the commission 
of each of such corrupt practice . This section 
has been held to be mandaiory and requires 
first a concise statement of material facts 
and then the full particulars of the alleged 
corrupt practice, so as to present a full pic 
ture of the cause of action . 


2 . A petition levelling a charge of corrupt prac 

tice is required , by law , to be supported by 
an affidavit and the election petitioner is also 
obliged to disclose his source of information 
in respect of the commission of the corrupt 
practice . This becoines necessary to bind the 
election petitioner to the charge levelled by 
him and to prevent any fishing or roving en 
quiry and to prevent the returned candidate 
from being taken by a surprise, ( sce : Sampat 
N . Balkrishna v . George Fernandez (( 1969 ) 
3 SCC 238 ] 


In T . M . Jacob vs . C . Poulose and otheis 1999 
( 4 ) SCC 2741 a Consti:ution Bench of this Court was 
considering a judgment in the case of Dr. Shipra vs . 
Shanti Lal Khoiwal ( 1996 ( 5 ) SCC 1811 wherein on 
the basis of non -compliance of Section 81 ( 3 ) the 
election petition was dismissed at the threshold under 


- 


Court fo Court ind appeal 


in De the name a comple 
verificatoath 


(April- - 13 3 ( iii) HITI 7 1798 77TT 21, 2000 Fisan 29, 1022 
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Section 86 ( 1 ) of the Act. Then considering the pro 

the court cannot dissect the leading into 
visions of Sections 81 , 82 , 83, 86 ( 1 ) and 86 ( 5 ) of 

several parts and consider whether each one 
the Act the Court said : 

of them discloses a cause of a tion . Under 

the Rule , there cannot be a parlial rejection 
" ( That apart ) , to our mind , the legislative inteni 

of the plaint or petition ." 
appears to be quile clear, since it divides 
violations into two classes - those violations The case of Dr. Shipra ( Smt.) and others vs. 
which would entail dismissal of the elec .ion Shanti Lal Khelwal and others [ ( 1996 ) · SCC 181] 
petition under Sectia 1 36 ( 1 ) of the Act like was considered by the Constitution Bench in the case 
non -compliance wih Section 81 ( 3 ) and of T . M . Jacob vs . C . Poulose and others [ ( 1999 ) 
those violations which attract Section 83 ( 1 ) 4 SCC 274 ]. In Dr. Shipra s case a preliminary cbjec 
of the Act, i.e ., non -compliance with the tion was raised that copy of the notice together with 
provisions of Section 83 . It is only the vio the affidavit in support of the election pe ition on the 
lation of Section 81 of the Act which can 

allegation of corrupt practices did not contain the 
attract the application of the docirine of sub 

verification by the Notary and hence the election peti 
stantial compliance as expounded in Murarka 

tion was not maintainable in accordance with Section 
Radhey Shyam Ram Kumar vs . Roop Singh 

83 ( 1 ) ( c ) of the Act. The objection was upheld by 
Rathore ( 1964 ( 3 ) SCR 573 ) and Ch. 

the High Court and appeal against that was dismissed 
Subbarao vs . Níember , Election Tribunal, 

by this Court. The question thus raised before this 
Hyderabad ( 1964 (6 ) SCR 213 ] cases . 

Court for its consideration was whether the copy of 
The defect of the type provided in Section 

the election petition accompanied by support affidavit 
83 of the Act , on the other hand , can be 

served on the respondent along with Form 25 pres 
Healt with under the doctrine of curability , 

cribed under Rule 94- A of the Conduct of Elections 
on the principles contained in the Code of 

Rules, 1961 without attestation part duly verified by 
Civil Procedure ." 

the District Magistrate Notary Oath Commissioner 
In D . Ramachandran vs. R . V . Janakiranian and 

could be said to be " true and correct copy of the 
others [1999 ( 3 ) SCC 267 ) a three Judge Bench of 

election petition as envisaged in Section 81 ( 3 ) of the 
this Court observed : 

Act. Explaining the judgment in Dr. Ship a s case the 

Constitution Bench in T . M . Jacob s case observed : 
" It is well settled that in all cases of preliminary 
objection , the test is to see whether any of 

“ The defect found in the true copy of the atti 
the reliefs prayed for could be granted to 

davit in Dr. Shipra case was not merely the 
the appellant if the averments inade in the 

absence of the name of the Nitary or his 
petition are proved to be true. For the pur 

seal and stamp but a complete absence of 
pose of considering a preliminary objection , 

" notarial endorsement of the verification as 

well as absence of an " affirmation" or " oath " 
the averments in the petition should be as 
sumed to be true and the court has to find 

by the election petitioner . It was in that con 
out whether those averments disclose a caus. 

text that the Bench had found in Dr. Shipra 
of action or a triable issue as such . The 

case that the returned candidate would have 
court cannot probe into the facts on the 

got the impression , on a peiusal of the " true 
basis of the coniroversy raised in the coul 

copy of the affidavit , that there was no duly 
sworn and verified affidavit filed in support 

of the allegations of corrupt practice by the 
The Court said that under Order 7, Rule 11 of the 

election petitioner. It was prec selv on ac 
Code the court is to reject the plaint where it does not 

count of this “ fatal" defect tha : K . Rama 
disclose the cause of action . But there is no question 

swamy. J. opined that " the principle of sub 
of striking out any portion of the pleadings under 

stantial compliance cannot be accepted in 
this Rule. The Court said : 

the fact situation " . Thus the judgment in Dr. 

Shipra case is confined to the " fact situa 
" The application filed by the first respondent in 

tion " as existing in that case . . . . . " . 
OA No. 36 of 1997 in on the footing that 
the averments in the election petition did 

In Dr. Shipta s case this Court held : 
pot contain the material facts giving rise to 

" Sections 81 , 83 ( 1 ) (c ) and 86 read with Rule 
a triable issue or disclosing a cause of 

94 - A of the Rules and Form 25 are to be 
action , Laying stress upon the provisions of 

read conjointly as a integral scheme. When 
Order 7 Rule 11 ( a ), learned Senior Counsel 

So read , if the court finds on an objection , 
for the first respondent took us through the 

being raised by the returned can lidate , as to 
entire election petition and subnitted hat the 

the maintainability of the election petition , 
averments therein do nui disclose a cause 

the court is required to go into the question 
of action . On a leading of the petition , we 

and decide the preliminary objection . In 
do not find it possible to agree with him . 

case the court does not uphold the same, 
The election petition as such does disclose a 

the need to conduct trial would arise . If 
cause of action which if unrebuited could 

the court upholds the preliminary objection 
void the electinn and the provisions of 

the election petition would result in dismis 
Order 7 Rule 11 ( a ) CFC canisot therefore 

sal at the threshold , as the court is left with 
be invoked in this case . There is no ment in 

no option except to dismiss the same." 
the contention that some of the allegations 
are bereit of material facts and as such do 

In R . P . Moidutty vs. P . T . Kunju Mohammad & 
not disclose a cause of action . It is elemen Anr. (IT 1999 ( 7 ) SC 4571 ( 33 ) this Court was 
tary that under Order Rule 11 ( a ) CPC , considering the question regarding nature of particulars 
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- . 
required to be pleaded in support of an averment of 

as true to the best of my knowledge and in 
corrupt pracıice . It said that heavy onus lies on tho 

formauon - - com , wihout specny. og wuuch 
petitioner seeking setting aside of the election of a 

DI Lhc ulegations were true 10 de pulsonlal 
successful candidate to make out a clear case for such 

kuowledge of the peut1once and which olie 
relief both in the pleadings and atthe trial. The mandate 

aucgauous were based on the incomalou of 
of the people is one as bas been truly freely and purely 

the peuuoner believed by hum to be true . 
expressed . And further that was the consequences 

Neiner the veriacation in the peution , nor 
flowing from the proof of corrupt practice at the clec 

the allidavit gives any indication of the source 
tion are serious , the onus of establishing Commission 

of information of the peutioner as to such 
of corrupt pracsice lies heavily on the person who al 

facts as were not in his own knowledge ." 
legos the silme" . In this case, the corrupt practice alleg 
ed was screening of a video film by the successful candi 

" All the averments made in paras 1 to 17 of the 
dates which according to the po .itioner materially affec 

pedition have been scated to be uue to the 
ted the result of the election and vitiated by the com 

personal knowledge of the peuuuner aud in 
mission of corrupt practice within the meaning of sub 

the next breath the very same avermenis 
section ( 3 ) and (3A ) of Section 123 of he Act. It 

have been stared to be based on the intor 
was alleged that the film was exhibited throughout the 

mation of the petitioner and believed by him 
constituency during the election . The phc o -contents 

to be true , I he source of information is not 
of the video film as also the speeches contai ied therein 

disclosed . As observed by the Supreme Court 
were highly objectionable and intlamma ory . This 

in F , A . Sapa etc , etc , V . Sincaru aud others 
Court alsc referred to the verification to the election 

JT 1991 ( 2 ) SC 503, the object of requiring 
petition as well as to the affidavit required o be filled 

verification of an election petition is to clearly 
in Form No. 25 appended to the Rules. T e verifica 

fix the responsibilty for the averments and 
tion was is under : 

allegations in the petition on the person 
" I, R . P . Moidutty , Slo Abubakker Hajj, aged 54 , 

signing the veritication and , at the sáme jmo, 
jetitioner in the above election petition do 

discouraging wild and irresponsible allega 
liereby declare that the warments in para 

tions unsupported by facts . However, the 
1 to 17 are true and made froin personal 

defect of verification is not fatal to the peti 
knowledge and on the basis of personal en 

tion , it can be cured (see : Murarka Radhey 
Quiry I believe that all the averments made 

Sham Ram Kumar v . Roop Singh Rathore 

and Ots , AIR 1964 SC 1545 A . S . Subbarai 
In paral 1 to 17 is true, 

V . M . Muthiah 5 ELR 21 ) in the present 
Signed and verificd in this the 21st day of 

case the defect in verification was pointed 
June , 1996 , 

out by raising a plea in that regard in tho 
PETITIONER " 

written statement. The objection was 
This Court then said : 

pressed and pursued by arguing the same 

before the Court. However, the petitioner 
" Application of the abovenoted well settled prin 

persisted in pursuing the petition without pro 
ciples to the case at hand raises a gloomy 

per verification which the petitioner should 
picture indeed . The petition is bereft of 

not have boon permitted to do . In our 
· some material facts and particulars . It does 

opinion , unless the defect in verification was 
not set out names of even a few persons who 

rectified , the petition could not have been 
viewed the film and !or in Whose presence 

tried. For want of affidavit in required form 
it was exhibited though it was not necessary 

and also for lack of particulars , the allega 
for the petitioner to have alleged the names 

tions of corrupt practice could not havo 
of each and every person who had vicwed 

been enquired into and tried at all . In fact, 
the video film . However the names of a 

the present one is a fit case where the peti 
few persons who had viewed the film and 

tion should have been rejected at the 
in whose presence it was exhibited were 

threshold for non -compliance with the man 
expected to have been alleged in the election 

datory provisions of law as to pleadings.** 
petition so as to put respondent No . 1 on 
notice that these were the persons who were 

In L . R . Shivaramagowda & Ors, vs . T . M . Chandra 
proposed to be examined by the petitioner 

shekar (Dead ) By LRS, & Ors. [ ( 1999 ) 1 SCC 6661 
in support of his averments . The petitioner s 

( 3J ) this Court again considered the importance of 
pleading in this regard fails to satisfy the 

pleadings establishing in an election petition alleging 
requirements of proviso to sub section ( 1 ) 

corrupt practice falling within the scope of Section 123 
of Section 83 of the Act as explained in Azhar 

of the Act and said : 
Hussain vs . Rajiv Gandhi ( ( 1986 ) 2 SCR 

" This Court has repeatedly stressed the impor 
782 )." 

tance of pleadings in an election petition and 
" The affidavit filed by the petitioner in sunnost 

pointed out the difference betweeri "material 
of the election petition as required by Rule 

facts " and " material particulars" . While the 
94 A also does not satisfv the requirement 

failure to plead material facts is fatal to the 
of proviso to such section ( 1 ) of Section 83 

clection petition and no amendment of the 
of the Art and Farm No 25 annended to 

pleading could be allowed to introduce such 
the Rules . The several ayniments relatino 

material facts after the time- limit prescribed 
to commission of corrupt practice hy the first 

for filing the election petition , the absence 
respondent as contained in napontanhs 4 . 10 

of material particulars can be cured at a later 
12 and 16 of the petition have been verified 

stage by an appropriate amendment. In 
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4 .1 . 
- - - - - - 

S o 

. -- - - - - 
Balwan Singh y. Lakshmi Narain (AIR 1960 substantial complance vish the provisions of law . 
SC 770 = ( 1960 ) } SCR 91] the Censulu .ion The Coui : juca väl the body oi the pe .lion itsuli 
Bench held that an election petition was not meluonied the dauers which were within the knowledge 
liable to be dismissed in lumine merely Ol wie ft .I..Viltr bumser and the matters cí which he 
because full particulars of corrup . pracice got tonauon irom oibers and beinave tiem . The 
aleged were not set out. On the facts oi L outi ulcilguiflea we jua meilis cf this Couri in 
the case , the Court found that the alleged Dr. Shupra ( smt. ) & Urs . VS . wani Lal Koiwal and 
corrupt practice of hiring a vehicle for the Ors. 1 ( 1956 ) 5 SCC 181] : L . K . Shivarai wagowda & 
conveyance of the voters to the polling sta Ors . vs. T . M . Chandrashekar ( dead ) by Lks & Ors . 
tion was sufficiently set out in the pleading . | ( 1999 ) 1 SCC 666 ) and Dharainvir vs . Ariar Singh & 
The Court pointed out that the corrupi prac Ors . ( ( 1936 ) 3 SCC 158 ) . 
tice being hiring or procuring of the vehicle 
for the conveyance of the electo s, iſ full 
particulars of conveying by a vehicle of 

li wui te thus seen ihai an election petit on is based 
electors to or from any polling stations on the rigills, which are purely the creature of slalute , 
were given , Section 83 was duly compiled and it the statute renders any particwar Iquirement 
withi, even if the pariiculars of the contract mandatory , the court cannot exercise dispen : ing powers 
of hiring , as distinguished from the fact of to waive non -compliance . For the purpos ? of con 
hiring were not given ." 

sidering a preliminary objection as to the maintain 

ability of we election petition the avermens in the 
Then the Court referred to the various jud -men :s of petition should be assumed to be true and ihe court 
this Court úrawing distinction between the " ma:erial has to find out whether these ayerments disclose a 
fact " and " material particulars" holding that if petition Cause of ac .. on of a triable issue as such . S ciions 81, 
suffers from lack of material facts , it is liable to be 83 ( 1 ) ( c ) and 86 read with Rule 94 - A of the Rules 
summarily rejected for vant of cause of act on and if and Form 25 are to be read conjointly as an integral 
the deficiency is only of inaterial particular ihe Court scheme . When so read if the court finds non - com 
has a discre .. on to allow the pe itioner to stiprly the re pliance it was to uphold the preliminary ob eclion and 
cuired part culars even after the expiry of limitation . has no op ion except to dismiss ihe petition . There is 
With regard to the aflidavit to be filed along with the diference between “material facis ” and “ma erial parti 
election pelilion in the prescribed Form NO. 25 , the culars” . While ihe failure to plead material facts is 
Court observed that the defect in such affidavit could fatal to the election petition the absence of material 
be cured unless it formed the integral part of the particulars can be cured at a later stage by an appro 
petition in which case , the defect concerning ma‘ erial priate amendment. “Maierial facts” mean the entire 
facts will have to be dealt with subject to limitation bundle of facis , which would constitute a complete 
under Section 81 of the Act. In this case , the Court cause of iction and these must be conci 
observed that " if the above well settled principles are sely stated in the election perition , 1.C ., 
applied in this case , there is no doubt whatever that clause (a ) of sub - section ( 1 ) of Sectio . 83. Then 
the election petition suffers from a very serious defect under clause (b ) of sub - section ( 1 ) of Sec .ion 83 the 
of failure to set out material facts of the allegr* d corrupi election p ::tition must contain full particulars of any 
practice . The defect invalidates the election petition corrupi practice . These particulars are obviously 
in that regold and the petitioner ought not to have different fiom material facts on which the petition is 
been permitted to adduce any evidence with reference founded . A petition levelling a charge of corrupt 
to the same." The affidavit filed along with the peti practice is required by law to be supported by an 
tion does not disclose the source of informa ion . Nor affidavit and ihe election petitioner is obliged to dis 
does it set out which part of the election petition was close his source of information in respect of the com 
personally known to the petitioner and lihich part mission of corrupt practice . He must state which of 
came to be known by him on information . The Court the allegations are true io his knowledge and which 
said that the affidavit was not in conformity with the to his belef on information roccies and relever by 
prescrihed Form No . 25 and thus, there was a failure him to be true. It is not the form of the affidavit but 
to comnly with Ruile 94 . A of the Constict of Elections its suhstanice that ma ters. To pler d corrupt practice 
Rules and that it is a very serious defect. 

als contemplated by law it has to be specifically alleged 

that the corrupt practice were committed with the 
In H . D Revanna vs . G . Pattaswamy Gowda and consent of the candidate and ti t a particular electrol 
Others (1999 ) 2 SCC 2171 (21 ) anneal was filed right of a person was affected . It cannot be left tu 
hy the candidate who had succeeded in the election tris , charce or conjecture for the court to draw in 
and whose annlicnion for dismissal of thn plectinn ference by adopting an involved process of reasoning. 
petition in limine was rejected hu tha Hinh Court This Where the alleged corrupt practice is oren to two 
Court notient that it has heen laid down by his Court egral possible inferences the nieadings of corrupt prac 
that non - compliance with the provisions of Section 83 t ce must fail . Where several paragraphs of the elec 
m y tend to dismissal of the extition if he rattar falls tirn xtition allening corrupt practices remain un 

Writhin the crone of Order 6 Rule 1 f. ani Orrler 7 Rule affirmed under the verification ciguse as well as the affi 
: 11 of the Code of Civil Procertire Twin n then grounds david the insworn allegation could have nc legal exis 
on which dismingo ! of the elartinn wipe on yht ware , tance and the Court could not take cognizance thereof. 
that ( 1 ) llenntinns of corrin prentice porn yanına 

Canara corunt practice hoino quasi- criminal in 
and did not caninin material facts or morti volors arid 119 * llte the court must alus inciis on sérict compliance 
( 21 Aravit in rinnnnt of the ollaantinaroof coprint 

with the provisions of lary In such a case it is equally 
nrartire was not in conformity with, Pula A ori printial that the particulierf the charge of allega 

1 25 g pinan iba ! Do note th s Tvort held finns are clearly and precipicy stated in the petition . 
them to contenta pe pat you not that there hart hoen 

ri is the violation of the provisions of Se cion 81 of 


rupt practice and lita pannot be left ito 
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SA8 of studiestoo ! ifficizez 
communicavit 
,cocuiment 
Biz 


quicine there are a Filling tu naining a dor To 


the Act which can attract the application of the doct 
rine of substantial compliance . The defect of the type 
provided in Section 83 of the Act on the other hand 
cau be dealt with under the doctrine of curabili: y , 
on the principles con ained in the Code of Civil Prod 
cedure . Ny - compliance with the provisions of Sec 
tion 83 may lead to dismissal of ihe petition if the 
matter fails within the scope of Order 6 , Rule 1.6 and 
Order 7 , Hule 11 of the Code of Civil Procedure . 
Where neither the verification in the petition nor the 
affidavit gives any indication of the sources of infor 
mation of he petitioner as to the facts staled in the 
petition wh ch are not to his knowledge and the peti 
tioner persists that the verification is correct and affi 
davit in the form prescribed does not suffer from any 
defect the allegations of corrupt practices cannot be 
inquired and tried at all . In such a case petition has 
to be rejected on the threshold for non -compliance 
with the mindatory provisions of law as to pleadings. 
It is no part of duty of the court suo moto even to direct 
furnishing of better particulars when objec -ion is 
raised by other side. Where the petition does no ! 
disclose any cause of action it has to be rejected . Court 
however , cannot dissect the pleadings into several parts 
and consider whether each one of them discloses a 
cause of action , Petition has to be considered as 
a whole . There cannot be a partial rejection of the 
Detition . 


We may also note Rule 2 of the Rules of the Madras 
High Cour ., 1967, which is as under - 
" 2 . Every Election Petition shall be in the form 

of Original Petition , in the English Lang 
uge and shall be verified in the manner 
povided for under the Code of Civil Pro 
cédure , 1908. " 


nordially understood because of the consequences 
that fclicit ir a puition lused on the allegations of 
corrupi prieces. Ali election pctition seeking a 
chileno ) to ihe Ulection of it candidate on the alle 

O roll Cerrust clices is a serious matter . If 
proved :10 inly the ihe candidate suffers ignominy , 
ha also suffeis disqualification from standing for elec 
tion for a period that may extend to six years. Re 
ference in this connection may be made to Section 
SA8 of ihe Aci. It was for this purpose that pro 
viso to sub-section ( 1 ) of Section 83 was inserted 
by Act 40 ( f 1961 ! !. September 20 , 1961) re 
quiring filing of the affidavit in the prescribed form 
Wliore there are all gat, 011 ( I corrunt practice in the 
election petition . Filling of the affidavit as required 
is not a mere furmality . By naming a document as 
an affidavit it does not knom an affidavit . To be 
an affidavit ji has 10 conform nci only to ihe form 
prescribed in substance but has also to contain parti. 
culars as required by the Rules. 

It is consided by Mr Bhandare that all the male 
rial facts have bun stared in the election petition 
and that for lack of matarind particulars , thc peti 
tion could not have been thrown cut at the thres . 
hold . He said opportunity should have been given 
to the appellant to supply the material particulars . 
It is really of strange pioposition to advance . Till 
the date of the impugned judginent, appellant had 

crsisted that the petition did not lack material 
particulars and that the verification was in accordance 
with the Code and she afhdavit 10 support of the 
Corrupt practice in the form prescribed . Admittedly , 
the petition lacked material particulars , verification 
to the petition was not in accordance with the Code 
and the affidavit did not conforin to the form pres 
cribed . At the firsi opportunity , the respondent 
raised objection that the petition lacked both mate 
ral facts and the material particulars and that the 
verification to the patiitor and the affidavit were not 
in accorda !!ce vith law . This was repeated in the 
miscellaneous application (Original Application No . 
298 / 98 ) . In the counter affidavit and in the reply 
to the miscellaneous application , the appellant per 
sisted in his stand and termed the objections raised 
by the respondent as irrelevant. It is not that the 
appellant did no ! have opportunity to correct his 

istake whic!: he could have easily done in the re 
joinder filed by hipi to th counter affidavit of the 
rispondent or even his ply to the miscellaneous 
8 A Disqualification on gro !ink of corrupt practices. - ( ) 
The case of every person ſouris guilty of a corrupt practice 
by an order under section 99 , 7ll he submitted , as soon as 
my be aller such order takes effect , by such authority as 
the Cuptral Government may prify in this behalf , to the 
President for determination of the question as to whether 
such person shall be disqualified and if so , for what period : 

Provided that the period for which any person may be dis 
qualified under this sub -section shall in no case exceed six 
vers from the late on which the order made in relation to 
him under section 99 takes chiect. 

12 ) Any person who stands disqualified under section 8A of 
thi Act as it stond immediately before the commencement of 
1l2 Electing Laws (Amenment) Act, 1975 ( 10 of 1975 ), 
may . if the period of such disqualification has 1101 expired . 
Submit a petition to the President for the removal of such 
disqualification for the unexpired portion of the said period 
( 3 ) Before giving his dicisinn on any question mentioned in 

-section ( 1 ) or on any petitica submitted under sub -section 
(2 ), the President shall nhtain the opinion of the Plcction 
Commission on euch question or petition 2010 sball act 
according to such opinion . 


Claușe ( d ) of Section 79 of the Act defines " elec 
toral right” to mean the right of a person to stand 
or not to stand as , or to withdraw or not to with 
draw from being, a candidate , or to vote or refrain 
from votin : at an election . Under Section 123 " cor 
rupt practice in so far it is relevant in 
the present case means “ Bribery ” , that is to say 
The receip of, or agreement to receive, any gratifi 
cation , whither as a notive or a reward by any 
person whoisoever for himself or any other 
nerson ) - la ) for voting or refrain from voting , or 
( b ) inducing or attempting to induce any elector to 
vote or refrain from voting , or any candidate to 
withdraw cr not to withdraw his candidature . The 
terin gratificalinn has been explained and it includes 
all forms an entertainment, 


- - 


- - - - 


Exercise of undre influence is also deemed to be 
a corsiint practice . Under sub - section ( 2 ) of Şec 
tion 123 indre influence " means any direct or in 
direct interference or attempt to interfere on the 
part of the candidate or his agent, or of any other 
poreon with the corrent of the candidate or his elec 
tion agent, with the free exercise of any electoral 
richt. 


Material facts and material particulars certainly con 
note two diferent things. Material facts are those facts 
which constitute the case of action . In a Detition 
on the alleration of corrunt practices cause of action 
cannot be equated with the cause of action as ig 
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application ( 0 . 4 . I . 298198 ) . He bad every 
opportunity even at that stage to supply the material 
particulars which admittedly were lacking and also 
to amend the verification and to file the affidavit in 
the form prescribed but for the reason best known 
to him , he failed to do so . Thc existence of mate 


election and total votes polled were 27 . There was 
only one independent MLA and his casting of vote 
cither way would not have at all alfected the result 
of the clection considering the number of votes poll 
fd by cach of the candidates . It is not the case of the 
appillant that he was barred from meeting any of 

he VILAs in order to solicit their votes. There is no 
allegrion if there is any complaint by any MLA that 
he was kept out of circulation by re :pondent or with 
his consent by any other person fo “ the purpose of 
pot being accessible to the appellant. 


the affidavit are relevant and important when the 
petition is based on the allegation of corrupt practice 
and in the absence of those, the Court has jurisdic 
tion to dismiss the petition . High Court has yin 
doubtedly the power to permit amendment of the 
petition for supply of better material particulars and 
also to require amendment of the verifica ion and 
filing of the required affidavit but there is no duty 
cast on the High Court to direct suo moto ihe fur 
nishing of better particulars and requiring amend 
ment of petition for the purpose of verification and 
filing of proper affidavit in a matter of this kind the 
primary responsibility for furnishing full particulars of 


in full compliance with the provisions of law is on the 
petitioner. See in this connection Constitution 
Bench decision in Bhikaji Keshar Foshi & Anr. vs 
Brijlal Nandlal Biyani & Ors. ( AIR 1955 SC 610 = 
( 1955 ) 2 SCR 428 (444 ) ). 


Appellant in his petitio : said tha“ uben C , Jaya 
kumar , Minister and K . Kandasımy. Dy. Speaker and 
K . Rajasegaran , Parliamentary Secreʻarv in the Chief 
Min s er , were the agents of the respondent, le then 
alleged that C . Jayakumar took Kancasamy and Raja 
segaran to Goa with a view to influence them to get 
their votes in favour of the respondent. It it not para 
duxical where one arent injvence the ciber agent to 
vote in a particular way ? It certainly could not be 
i corrupt practice. Argallont the alleged that 
N . Resav , MLA helonging to DMK and also a Gov 
eronent whip kept independent MLA Rajaraman first 
in llotel Ashokat, Pondicherry and then took them 
to Kovalam , Chinglepit District, then to Tirupathi 
in a Government vehicle and then brought back to 
Pon licherry on October 2 , 1997 . It is not the case 
of the appellant that N Kesav did so wich the con 
sent of the respondent or any of his agent or other 
wise . This is a material { act which the appcllait fail 
ed n allege. Lastly , notification regarding appoint 
menis of Chairmen to various comunittees came out 
much later after the results were declared, it is cor 
rect that none of the nominees belonged to the Con 
gress party 


Grievance of the appellant is that he wanted to 
meet the MLAs other than MLAs of the Congress 
party to which he belonged but those MLAs were 
kept first in Hotel Ashoka at Pondicherry and then 
taken to five star hotels at Mohabalipuram . Appellant 
alleged that MLAs wese “ kept" in Hotel Ashoka 
but he has not given particulars as to what he meant 
by the word " kepl” . “ Kept” is certainly not 
" confined " . What entertainment was provided to 
those MLAs in Hotel Ashoka , Pondicherry or in five 
star hotels in Mahabalipuram has also not been spe 
cified . It is not his case that he was prevented in 
any way from meeting any of those MLAs. It was a 
material fact to allege which he failed to do so . This 
is apart from the fact that the material particulars as 
to when the MLAs were taken to Hotel Ashoka and 
to other places, the names of the MLAs and names 
of the hotels in Mahabalipuram , who took them 
there, who paid their bills and who brought them 
back are lacking. Appellant does not show as to why 
he could not meet all those MLAs on October 2 ; 
1997 , Apart from one independent MLA olher MLAs 
belonged to various other political parties like DMK, 
TMC , CPI, PMK and Janata Dal. Rather it can be 
assumed that the MLAs voted according to their poli 
tical affiliations. It has come on record that out of 
total number of 29 MLAs who constituted Legislative 
Assembly of Pondicherry, two belonged to AIDMK , 
another political party, AIDMK had taken decision 
not to vote for any candidate and that is how the 
two MLAs of this party did not participate in the 
2709 GI 20004 


It will be thus seen that election petition not only 
lackad the material facts , it lacked material particu 
lars defective verification and the affidavit filed was 
not in the form prescribed . Moreover, ingredients of 
corupt practices as defined in Sertion 123 ( 1 ) ( B ) 
and 123 ( 2 ) of the Act are also lacking . It is also 
not the case of the appellant that any MLA whom 
the appellant could not meet, received any gratifica 
tion , as defined , whether as a motive or a reward for 
voting or refrajning from voring , or there was any 
indi cement or attempt to induce any such MLA to 
vote or refrain from voting. Also it is not the case of 
the appellant that any undue influence was exercise 
with the free exercise of any electoral right of any 
VILA which right, as noted above , has been defined 
in clause ( d ) of Section 79 of the Act. There is no 
alles ation if any particular MLA was induced to vote 
or not to vote in a particular way because he was 
entertained or otherwise . The allegation is that appel 
lant himself could not meet the MLAs and he believ 
ed if he had been given a chance to meet them ho 
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- ---- 


The appeal is accordingly dismissed with costs . 


Sd ) 


ale 


. . . . . CJL . 


___ Sd 


Kould have influenced their vote in his favour and 
against their party of affiliations. There is no allega 
tion that the MLAs were prevented or influenced 
from freely exercising their electoral right. As stated 
earlier appellant did not show as to why he could 
not meet the MLAs on October 2 , 1997 when they 
were available in Pondicherry. Material fact must bo 
that the appellant was prevented from meeting the 
MLAs which he did not allege and as to how he was 
so prevented would constitute material particulars . 


( D . P. WADHWA ) 

Sdl 


. . . . . . . . . . . . . . . . J . 
( S . RAJENDRA, BABU ) 


New Delhi . 
January 19, 2000 . 


The election petition read as a whole did not dis 
close any cause of action or triable issue . Consider 
ing the facts of the case and the principles of law 
applicable , the election petition was rightly dismissed 
by the High Court in limine , 


[ No . 82 | CS -POND| 1| 98] 

By Order , the 
SHARAN PAL SINGH , Secy . 


आदेश 

नई दिल्ली, 9 अक्टूबर, 2000 
आ . भ . 16 3. - - यत: निर्वाचन आयोग का समाधान हो गया है कि सिक्किम विधान सभा के साधारण निर्वाचन , 1999 के 
लिए जो नीचे की सारणी के स्तम्भ ( 3 ) में विनिर्दिष्ट निर्वाचन क्षेत्र से हुआ है, स्तम्भ 
लड़ने वाला प्रत्येक अभ्यर्थी, लोक प्रतिनिधित्व अधिनियम , 1951 तथा तहीन बनाए गए नियमों द्वारा अपेक्षित उक्त सारणो के स्तम्भ 
( 5 ) में यथा दशित अपने निर्वाचन व्ययों का लेखा दाखिल करने में अथवा अपेक्षित रीति से दाखिल करने में असफल रहा है , 

और यत : उक्त अाययों में सम्यक सूचना दिए जाने पर भी उक्त असफलता के लिए कोई कारण अथवा स्पष्टीकरण नहीं 
दिया है और निर्वाचन आयोग का यह समाधान हो गया है कि उनके पास उक्त असफलता के लिए कोई पर्याप्त कारण या न्यायौचित्य * 
नहीं है ; 

अतः अब, निर्वाचन आयोग उक्त अधिनियम की धारा 10 - क के अनुसरण में मीचे की सारणी के स्तम्भ ( 4 ) में विनिर्दिष्ट 
ग्यक्तियों को संसद के किसी भी सदन के या किसी राज्य संघ राज्य - क्षेत्र की विधान सभा अथवा विधान परिषद् के सदस्य चुने जाने 
और होने के लिए इस आदेश की तारीख से तीन वर्ष की कालावधि के लिए निरहित पोषित करता है : 


सारणी 


- 


- 


- 


- 


- 


क्र . सं . निर्वाचन का विवरण 


विधान सभा निर्वाचन क्षेत्र निर्वाचन लड़ने वाले अभ्यर्थी का नाम निरर्हता का कारण 
की क्र . सं . पोर नाम और पता 


18 - - रहेनोक 


1 . सिक्किम विधान सभा के लिए 

साधारण निर्वाचन , 1999 


निर्वाचन व्ययों का कोई भी 
मेखा दाखिल करने में 
भसपाल रहे । 


2. 


- वही 


20-- - पाथिग 


श्री पदम धाकल 
पाचेखानी 
बैंगथांग 
सिक्किम । 
श्रीगो देले 
मामगयाल 
अपर अरिगांग 
मंगटोक 
सिक्किम । 


- -- वही - - 


M . 76/सिक्किम -वि . म ./ 2000] 

भारेण से, 
बी , एन . चावला, सचिव 
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ORDBR 


New Delhi, the 9th October, 2000 
0 . N . 163 .- - WHEREAS, the Election Commission is satisfied that each contesting candidate specificd 
in column (4 ) of the Table below at the General Election to the Sikkim Legislative Assembly held in 1999 from the 
Assembly Constituency as specified in column (3 ) against his /her name has failed to lodge an account of liis / her 
election expenses or in the manner required by the law as shown in column (5 ) of the said Tablo as required by 
the Representation of the People Act , 1951, and the Rules made thereunder ; 

And whereas, the concerned candidate has either not furnished any reason /explanation for the said failure 
cven after due notice and the election Commission after considering the representation, if any made by him /her 
is satisfied that he/she has no good reason or justification for the said failure ; 

___ Now, therefore, in pursuance of section 10 A of the Representation of the People Act , 1951 , the Election 
Commission hereby declares the persons specified in column (4 ) of the Table below to be disqualified for being 
chosen as, and for being , a member of either House of the Parliament or of the Legislative Assembly or Legir 
lative Council of a State /Union Territory for a period of three years from the date of this order. 


S . Particulars 
No. 


S . No. & Name of 
Constituency 


Name & Address of 
Candidates 


Reason for Disquali 
fication 


1 


2 


RAM 


- A 


- 


- 


18- Rhenock 


1. General Election to the 

Sikkim Lagislative 
Assembly , 1999 


Pailed to lodged any 
account of election 
expenses . 


Bh . Padam Dhakal 
Pacheykhani, 
Bengthang 
Bikkim 
Sh. Penzo Delay Nangyal 
Upper Arithang , 
Gangtok , 
Sikkim . 


2 . 


- de 


20 - Pathing 


do 


- 


- 


- 


- - 


- 


- 


-- 


INo. 76/SKM- LA/ 2000 ) 

___ By Order, 
B. N . CHAWLA, Secy . 


नई दिल्ली, १ नगदूमर, 2000 


- मा . अ . 164. - - यत : निर्वाचन आयोग का समाधान हो गया है कि उड़ीसा विधान सभा के साधारण निर्वाचन , 2000 
के लिए जो नीचे की सारणी के स्तम्भ ( 3 ) में विनिर्दिष्ट निर्वाचन क्षेत्र से हुआ है , स्तम्भ ( 4 ) में उसके सामने विनिर्दिष्ट मित्रा 
माने वाला प्रत्येक अभ्यर्थी, लोक प्रतिनिधित्व अधिनियम , 1951 तथा तीन बनाए गए नियमों द्वारा अपेक्षित उक्त सारणी के स्तम्भ 
( 5 ) में मया दर्शित अपने निर्वाचन व्ययों का लेखा दाखिल करने में अथवा अपेक्षित रीति से दाचिल करने में असफल रहा है, 


और यतः उक्त अभ्यर्थियों ने सम्यक सूचना दिये जाने पर भी उक्त असफलता के लिए कोई कारण अथवा स्पष्टीकरण नहीं 
पिया है और निर्वाचन आयोग का मह समाधान हो गया है कि उनके पास उक्त असफलता के लिये कोई पर्याप्त कारण या 
* न्यायोचित्य नहीं है , 


मतः अब, निर्वाचन आयोग उक्त अधिनियम, की धारा 10 - 2 के अनुसरण में नीचे की सारणों के स्तम्भ ( 4 ) म विनिविष्ट 
व्यक्तिपों को संसद के किसी भी सदा या किसी राज्य/ संघ राज्य - क्षेत्र की विधान सभा अथवा विधान परिषद सदस्य बने 
जाने और होने के लिए इस आदेश की तारीख से तीन वर्ष की कालावधि के लिए मिरहित पोषित करता है : - - 
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सारणी 


कसं नितिन का विवरण 


विधान सभा निर्वाचन क्षेत्र निर्वाचन लड़ने वाले अम्पयों का नाम निरर्हता का कारण 
की क्र . सं . और नाम 

और पता 


3 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- - 


- 


- 


- 


23 - - किन्दा 


1 . उडोसा विज्ञान सना के लिए 

साधारण निर्वाचन , 2000 


निर्वाचन व्यय का कोई भी 

लेखा दाखिल करने में 


श्री रवीन्द्र कुमार 
जमुदा 
गांव - चन्दिया, 
पो . - गोबरघाटी , 
जिला- जाजपुर । 
श्री मानणाकुमार 
जेना 
गांव -मुलसारा, 
पोस्ट - रानीपाड़ा , 
जिला - भाजपुर । 


-~ ~- ही - ~ 


-- - वही - - 


५ 


~ ~ वहीं --- 


24 - कोरई 


36 - धर्मसाला 


5. 


वहीं --- 


27 बरखाना 


श्री नारायण मोहन्ती 
पोस्ट - धनेश्वर, 
जिला - जाजपुर , 
गांव - मृत्युंजयपुर । 
गेख यूनस अली 
गांव - चांदपुर , 
पोस्ट - वह. मबाराडा , 
घाना - धर्मसाला . 
जिला --जाजपुर । 
श्री ईश्वर परिदा 
मांक/ पोस्ट - सोदिया , 
जिना -जाजपुर । 
श्री बनमाली दलाई 
गांव/पोस्ट -बिसुनाथपुर , 
आमा - बालीपटना, 
जिला - बुर्द । 
श्री सत्यत्रिया बहरा 
गांव - बिलीपाड़ा, 
पोस्ट - बिनायकपुर, 
थाना -पिपली, 
बिला -पुरी । 


49 - भालीपटना 


श्री सिशोर पाना 
गांध - मालपटना 
( अलपटना ) , 
पोस्ट - सतपाडा , 
थाना -अमिरी, 
जिला -पुरी । 


[ भाग 


- 


(iii )] 
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52 - पिपली 


9. उड़ीसा विधान सभा के लिये 

माधारण निर्वाचन, 2000 


श्री नवीना बेहरा, 
स्थान पाडा साही 
पोस्ट/ थाना - पिपली . 
जिला - पुरी । 


निर्वाचन व्ययों का कोई भी 

लेखा दाखिल करने में 
असफल रहा । 


10 


~ वही -- 


53- निमापारा 

( अ . जा . ) 


श्रो बुलाराम 
उर्फ बुलिराम भोई , 
गांव/पोस्ट - पहागा , 
वाया -निमाली , 
जिला - कटक । 


11 


-- ही - - 


56 -पुरी 


श्री महेश्वर महान्ती 
स्था -मारीचकोटा लेन , 
कारागली , पोस्ट -पुरी, 
धाना - धरी गउन , 
जिला -पुरी । 


12. 


-- बही 


8 . 


नुपुर 


श्री मोरमियो सबर 
गांव - पाटीली , 
पोस्ट - टोलोना , 
याना - पट्टासिंगी, 
जिला - रायगढ़ । 


13. 


130 - सम्बलपुर 


श्री रामकृष्ण महामा 
स्था . /ो . बड़ा वाधार, 
जिला - सम्बयपुर, 
उड़ीसा । 


विविवारा अपेक्षिस रीति 

मेखा दाखिल करने 


. 76/ गीसा - वि . स ./ 20001 

भाषेश से , 
बी . एन . बावला , जाधम 


ORDER 
New Delhi, the 9th October, 2000 


6 . N . 164. - - WHEREAS , the Election Commission is satisfied that each contorting candidate specified 
in column (4 ) of the Table below at the General Election to the Orissa Legislative Assembly held in 2000 from the 
Assembly Constituency as specified in coluna ( 3 ) against his /her namc has fallod to lodge an account of his /her 
dlection expenses or in the manner required by the law as shown in column (5 ) of the said Table as required by the 
Representation of the People Act , 1951. and the Rules made thereunder : 


And whereas, the concerned candidate has either not furnished any reason /explanation for the said failure 
even after due notice and the Election Commission , after considering the representation , if any made by him /her 
is satisfied that he /she has no good reason or justification for the said failure : 


Now , therefore, in pursuance of Section 10A of the Representation of the People Act, 1951, the Elecuon 
Commission hereby declares the persons specified in column (4 ) of tho Table below to be disqualified for being 
chorn as, and for being, a member of either House of the Parliament of of the Legislative Assembly or Legislative 
Council of a State / Union Territory for a period of three years from the date of this order. 
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(PART II — SIC. 3( ii )] 


TABLE 


S . 


Particulars 


S . No. & Name of 
Constituency 


Name & Address of 
Candidates 


Reason for Disquali 
fication 


No. 


EUR 


2 


23- Sukinda 


1 . General Election to the 

Orissa Legislative 
Assembly , 2000 


Failed to 
account 
expenses. 


lodged any 
of election 


2. 


-do 


- do 


- do 


24 - Xora 


26 - Dharmsaka 


Sh . Rablodra Kurjar 
Jamuda 
Vill : Chandia 
P . O . : Godarghati 
Distt. Jajpur 
Sh . Manaja Kumer Jena 
Vil : Mulasara 
PO : Ranipada 
Distt . Jaſpar 
Sb . Narayan Mohanty 
PO : Dhanuwar 
Distt . Jajpur 
VIII : Mrutyunjayapur 
Sb . Yunus All 
Vill Chandapur 
Post Brabmadarada 
P . S . Dharmsala 
Distt. Jajpur 
Sh . Iswaz Parida 
VIII / Post Saudia 
Distt. Jajpur 
8h . Banmall Dalai 
Vill /P . O . Bisuanathpur 
PS Balipatna 
Distt. Khurda 
$ h . Satyapriya Behera 
Vill Billpada 
P . O . Binayakpur 
PS Pipli 
Distt . Puri 


27 -Barachana 


49 - Balipatna 


-do 


Sh . Kishoro Chandra Jara 
Vil Aulpatna (Alupatan) 
P . O . Satapada 
P $ Brabmagiri 
Distt. Puri 


32 - Pipli 


Sh . Nadina Behota 
At Pada Sabi 
PO /PS Pipli 
Distt . Puri 


10 . 


-do 


53-Nimaparı (SC ) 


Sh . Bularım Allas 
Buliram Bhoi 
Vill / PO . Pahanga 
Vla Nlali 
PS Njali 
Distt . Cuttack 


- - 


- 


- 


- - 


- 


- - 


- - 


- 


(977 1l- -03( iii ) ! 


:37? ? TTGT : 777t 21, 2000mm 


29, : 22 


- - - - - - 


- 


- - 


- - 


36 -Puri 


11. General Election to the 

Orissa Legislative 
Assembly, 2000 


Failed to lodged any 
account of election 
expenses . 


12 . 


12 


-do 


30 -Gunupur 


Sh .Maheswar Mohanty 
AtMarichkota Lane 
Kachcragali , PO Puri, 
P8 Puri Town 
Distt. Puri 
Sh . Jirmiyo Sadar 
Vill : Fatili 
P . O . Tolons 
P . S. Pottasingi 
Distt . Rayagada 
Sh . Ramkrishna Mahamand 
At/PO Badabazar 
Distt. Sambalpur 
Osissa . 


13. 


- do 


128 -Sambalpur 


Failed to lodged the 
account in the manner 
required by law . 
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By Order , 
B . N . CHAWLA , Secy . 
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